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STATE OF MINNESOTA
. BOARD OF ARCHITECTURE, ENGINEERING,
LAND SURVEYING, LANDSCAPE ARCHITECTURE, GEOSCIENCE
AND INTERIOR DESIGN

In the matter of STIPULATION AND ORDER
Earl F. McKinney -

Board File No. 2004-0020
TO: Eari, F. McKinney _

3171 West Roxburg Drive

Lexington KY 40503

The Minnesota Board of Architecture, Engineering, Land Survgying, Landscape
Arch'itecture, Geoscience and Interior Design ("Board”) is authorized pursuant to Minn.
Stat. §§ 214.10 and 326.111 to review complaints against a'rchitects, engineers, land
surveyors, landscape architects, geoscientists, and certified interior designers, and to
take disciplinary action whenever appropriate.

The Board received information concerning Earl F. McKinney (“Respondent”).
The Board’s Complaint Committee (“Committee”) reviewed the information. The parties
have agreed that the matter may now be resolved by this Stipulation and Order.

STIPULATION

IT IS HEREBY AGREED by and between Respondent and the Committee as
follows:

1. Jurisdiction. The Respondent has held a license to practice professional
engineering from the Board since October 6, 1977. Respondent is subject to the
jurisdiction’ of the Board with respect to the matters referred to in this Stipulation.

2. Facts. This Stipulation is based upon the following facts:

a. Respondent was first licensed to practice professional engineering



in the State of Minnesota on October 6, 1977

b. The Corﬁmonwealth of Kentucky revoked Respondent’s license to
_ practice eﬁgineering on July 11, 2002. A true and correct copy of the Final Order of the
Kentucky State Board of Licensure for Professional Engineers and Land Surveyors,
entered on July 16, 2002, is attached as Exhibit A and incorporated herein by reference.
The Final Order was affirmed on appeal and the Supreme Court of Kenfucky denied
discretione;ry review on November 16, 2005.

C. The State of Nevada, Board of Registered Professional Engineers
and Land Surveyors, issued an Amended Decision and Order on July 18, 1997 takingl
disciplinary action against Respondent's license to practice mechanical engineering. A
true and cclnrrect copy of the Amended Decision and Order is attached as Exhibit B and
incorporated herein by reference.

d. The State of Nevada, B_oard of Registered Professional Engineers
and Land Surveyors, issuéd a Decision and Order on March 29, 1991 taking disciplinary
action against Respondent’s license to practice mechanical engineering. A true and
correct copy of the Decision and Order is attached as Exhibit C and incorporated herein
by reference.

| e. The South Carolina Department of Labor, Licensing and
Regﬁlation, Board of Registration for Professionat Engineers and Land Surveyors,
issued a Consent Order on May 27, 1997 taking discipiina.ry. action against
Respondent’s professional engineering license. A true and correct copy of the Consent

Order is attached as Exhibit D and incorporated herein by reference.



f. The North Carolina Board. of Examiners for Engineers and
Surveyors issued a Consent Order on December 3, 1999 taking disciplinary action
against Respondent's engineering license. A true and correct copy of the Consent
Order is attached as Exhibit E and incorpdrated herein by reference.

g. The State of Hawaii, Board of Professional Engineers, Architects,
Surveyors and Landscape Architects, Department of Commerce and Consumer Affairs,
entered into a Settlement Agreement with Respondent on March 9, 2000 which took
disciplinary action against Respondent’s professional engineering license. A true and
correct copy of the Settlement Agreement is attached as Exhibit F and incorporated
herein by reference.

h. The State of Colorado, Board of Registration for Professional
Engineers and Professional Land Surveyors, issued Letters of Admonition dated
March 14, 2001 and November 19, 2002 to Respondent. True and correct copies of the
Letters of Admonition are attached as Exhibit G and incorporated herein by reference.

3 The State of Florida, Board of Professional Engineers entered in a
Settlement Stipulation with Respondent, approved on May 12, 2003, which took
disciplinary action against Respondent’s professional engineering license. True and
correct copies of the Settlement Stipulation and Final Order Approving Settlement
Stipulation'are attached as Exhibit H and incorporated herein by reference.

J. The Texas Board of Professional Engineers entered a Final Order
on December 20, 1989, which took disciplinary action against Respondent’s registration'
as a professional engineer. A true and correct copy of the Final Order is attached as

Exhibit | and incorporated herein by reference.



k. The Texas Board of Professional Engineers issued an Agreed
Board Order on September5, 2002, which took disciplinary action against
Respondent’s registration as a professional engineer. A true and cérrect copy of the
Agreed Board Order is attached as Exhibit J and incorporated herein by reference.

L The Texas Board of Professional Engineers issued a Consent
Order on October 9, 2003, which took disciplinary action against Respondent’s
registration as a professional engineer. A true and correct copy of the Consent Order is
attached as Exhibit K and incorporated herein by reference.

m. The Louisiana Professional Engineering and Land Surveying Board
issued a Consent Order on April 2, 2004, which took disciéiinary action against
Respondent’s license as a professional.engineer. A true and correct copy of the
Consent Order is attached as Exhibit L and incorporated herein by reference.

n..  The Vermont Board of Professional Engineering issued a Default
Order on March 2, 2006, which revoked Respondent's Iicense as a professional
engineer. A true and correct copy of the Default Order and Specification of Charges is
attached as Exhibit M and incorporated herein by reference.

0. The Tennessee State Board of Architectural and Engineering
Examiners issued a Final Order on September 19, 2003, which took disciplinary action
against Respondent’s registration as an engineer, based on a Consent Order signed by
Respondent. A true and correct copy of the Final Order and Consent Order is attached
as Exhibit N and incorporated herein by reference.

p. The Arizona State Board of Technical Registration issued Findings

of Fact, Conclusions of Law, and Order on June 6, 2000, which teok disciplinary action



against | Rgspondent’s mechanical engineering license and electrical engineering
ficense. A true and correct copy of the Findings of Fact, Conclusions of Law, and Order
is attached as Exhibit O and incorporated herein by reference.

3. Violations. Respondent admits that the facts specified above constitute
violations of Minn. Stat. §§326.111, subd. 4(a)(1), (2), (3), and (8); and Minn.
R. 1805.0100, subp. 3; 1805.0200, subp. 1, 1805.0200, subp. 4 (C, D); and 1805.0700,
and are sufficient grounds for the action specified below.

4. Enforcement Action. Respondent and the Commitiee agree that the

Board should issue an Order in accordance with the following terms:

a. Revocation of License. Respondent’s license to practice

professional engineering shall be revoked as of the date of the Board’s Order approving

and adopting this Stipulation.

b. Surrender License. Respondent shall immediately surrender his

professional engineering license and wall certificate to the Board by deiiveriﬁg the

originals thereof to the Board office at:

Board of Architecture, Engineering,
Land Surveying, Landscape Architecture, Geoscience
and Interior Design
Suite 160
85 East Seventh Place
St. Paul, MN 55101

C. Prohibitions. Respondent hereby agrees:
(i) Not to undertake any activities in the State of Minnesota
requiring licensure under Minn. Stat. §§ 326.02-326.15;

(i) Not to hold himself out as a professional engineer in the

State of Minnesota; and



(i)  Not to reapply for licensure as a professional engineer in the

State of Minnesota at a future date.

5. Waiver of Respondent’s Rights., For the purposes of this Stipulation,
Respondent waives all proc.edﬂres and proceedings before the Board to which
Respondent may be entitled under the Minnesota and United States constitutions,
statutes, or the rules of the Board, including the right to dispute the allegations ag'ainst
Respondent and to dispute the appropriateness of discipline in a contested case
proceeding pursuant to Minn. Stat. éh. 14. Respondent agrees that upon application of
the Committee without notice to or an appearance by Respondent, the Board may issue
an Order containing the enforcement action speciﬁed' in paragraph 4 .herein.
Respondent waives the right to any judicial review of the Order by appeal, writ of
certiorari, or otherwise.

6. Board Rejection of Stipulation and Order. In the event the Board in its

discretion does not approve this Stipulation and Order or a lesser remedy than specified
herein, this Stipulation and Order shall be null and void and shall not be used for any
purpose by either party hereto. If this Stipulation is not approved and a contested case
proceeding is initiated pursuant to Minn. Stat. ch. 14, Respondent agrees not to object
to the Board’s initiation of the proceedings and hearing the case on the basis that the
.Board has- become disqualified due to its revfew and considefation of this Stipulation
and the record. |

7. Unrelated Violations. This settlement shall not in any way or manner limit

or affect the authority of the Board to proceed against Respondent by initiating a

contested case hearing or by other appropriate means on the basis of any act, conduct,



or admission of Respondent justifying disciplinary action which occurred before or after
the date of this Stipulation and Order and which is not directly related to the specific
facts and circumstances set forth herein.

8. ' Record. The Stipulation, related investigative reports, and other
documents shall constitute the entire record of the proceedings herein upon which the
Order is based. The investigative reports, other documents, or summaries thereof may

be filed with the Board with this Stipulation.

9. ' Data Classification. Under the Minnesota Government Data Practices Act,
this Stipulation‘ and Order is classified as public data upon its issuance by'the Béard.
Minn. Stat. § 13.41, subd. (4) (2004). Ali documents in the record shail.maintain‘ the
data classification to which they are entitled under the Minnesota Government Data
Practices Act, Minn. Stét. ch. 13. They shall not, to the extent they are not already
public documents, become public merely beéause they are referenced herein. A
summary of this Order will appear in the Board's newsletter. A summary will aiso be
sent to thé hational discipline data bank for Respondent’s profession.

10.  Entire Agreement. Respondent has read, understood, and agreed to this

Stipulation and is freely and voluntarily signing it. The Stipulation contains the entire
agreement between the parties hereto relating to the allegations referenced herein.
Respondent is not reEying on any other agreement or representations of any kind, verbal
or otherwise.

11. Counsel. Respondent is aware that he may choose to be represented by
legal counsel in this matter. Respondent was represented by Peter L. Ostermiller.

12.  Service. If approved by the Board, a copy of this Stipulation and Order



shall be served personally or by first class mail on Respondent. The Order shall be

effective and deemed issued when it is signed by the Chair of the Board.

RESPONDENT COMPLAINT COMMITTEE
M&Wﬁ%\fﬂ» By ‘% \\\ﬁ \nuwul\/oi/)
Earl F. McKlnﬂey Billie Lawton, Public Member'
Committee Chair
Dated: 5 l Z:Z-l ol 2006 Dated: ‘o \\/ , 2006

ORDER
Upon consideration of the foregoing Stipulation and based upon all the files,

records and proceedings herein, all terms of the Stipulation are approved and adopted

and hereby issued as an Order of this Board this /SW ‘day of 1';73;6&_ , 2006.

MINNESOTA BOARD OF
ARCHITECTURE, ENGINEERING,
LAND SURVEYING, LANDSCAPE
ARCHITECTURE, GEOSCIENCE AND
INTERIOR DESIGN

By%m—r, 74./%@%)6,

Harvey Harvala, PE
Board Chair
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ADMINISTRATIVE ACTION
No. 98-KBELS-0163

Board Administrative Complaint against Mr. McKinney
Amended Complaint against McKinney
The Board of Licensure began a three-day hearing regarding Mr.

McKinney’s engineering practice. This hearing resulted in the
attached report from the hearing officer.

" The Board of Licensure accepted the hearing officer’s

recomumendations except for the penalty portion. An order was
issued revoking Mr. McKinney’s license to practice engineering.

Mr. McKinney the appealed the Board’s action to the Franklin

Circuit Court. On this date, Judge Crittenden issued his order
affirming the Board’s action.

Mr. McKinney then filed an appeal with the Kentucky Court of
Appeals. 1am uncertain of the date of his filing with that body.

McKinney is denied emergency relief from the Board’s revocation
of his license.

McKinney is denied intermediate relief from the Board’s

" revocation of his license.

The Court of Appeals affirms the Board’s decision to revoke
McKinney’s license.

The Court of Appeals denies McKinney’s petition for rehearing.

McKinney files motion for discretionary review with the Kentucky
Supreme Court. '

The XY Board files its response to the motion for discretionary
review.

The Kentucky Supreme Court denies McKinney’s request for R

review. .




COMMONWEALTH OF KENTUCKY

KENTUCKY STATE BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS AND LAND SURVEYORS

ADMINISTRATIVE ACTION NO. 98-KBELS- 0[(3

KENTUCKY STATE BOARD OF REGISTRATION FOR
PROFESSIONAL ENGINEERS AND LAND SURVEYORS PETITIONER

Vs: - COMPLAINT

EARI F. McKINNEY, PE #5580 RESPONDENT

EEEEE L LS X

Comes Larry S. Perk%rls Executivé Director of the Kentucky State Beoard of
Registration for Professional Engmeers and Land Surveyors, and being first duly Sworm
states as follows:

I. . That Respondent, Earl F. McKinney; is registered as a Professional

Engineer by the Board as a mechanical eﬁgineer, being assigned Registration Number

5580.

2. That Respondent, acting individually or on behalf of A&E Designers, Inc.,
a Delaware Corporation, which holds Kentucky Engineering Registration Number 611,

has violated KRS Chapter 322 and administrative regulations adopted by this Board, as

_ follows:

A. Has failed to conduct his practice in order to protect the public.
health, safety and welfare; has 1ssued public statements in other than an objective and
truthful manner; has solicited or accepted engineeting work other than on the basis of his
or his ﬁmﬁ's ot associates quaiiﬁcatioﬁs for the work offered; has performed services
outside of his area of conipetence; has affixed his seal and signature to engineering plans

dealing with subject matter in which he lacks competence by virtue of education or
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experience; and has committed conduct likely to discredit or reflect unfavorébly upon the
dignity or honc')r of the profession, in that he has certified plans involving‘ structural
engineering, a branch in which he is not competent and qualified, in vzolanon of KRS
322.180(4) and 201 KAR 18:140(1)(2)(4)(6)(7)(9).

' B. Has failed to conduct his practice in order to protect the public
health, safety and welfare; has affixed his signature and seal to engineering plans that
were not prepared By him or under his direct supervisory control, and has committed
conduct likely to discredit or reflect unfavorabiy upon the dighity and honor of the
profession, in violation of KRS 322.180(4) and 201 KAR 18:140(1)X(7)(9), in that he has
| signed and sealed numerous engineering plans in 1993, 1994, 1995 and 1996, for clients
including, but not limited to: Brooks Fashions, Rgcordtown, Natural Wonders, Lone Star
St%ouse Outback Steakhouse, Sonic Drivejf;;s Perkins Restaurant, Target, RaHy,
- Wendys, International House of Pancakes, Frank and Stein, Zales, Amazing Grace
Lutheran Church, Repp Ltd., Arby's, super 8 Motel, Foot Locker, Gantos, Taco Béll, Pic-
N-Pay, Warner Brothers, Eddie Bauer, USPS, Advance Auto Paris, Holiday Inn Express,
U-Haui, Sleep Inn, Long John Silvers, Radio Shack, McDonald's, Chief Auto Parts, Lady
Luck Casino, Jiffy Lube, Best Western, Pizza Hut, Hooteré, Omaha Steak, University of
Pittsburgh, Denny's, Kimko's, Food Lion, GTE, Kenny Rogers, Family Dollar Store,
Fuddruckers, Auto Zone, Contel, Petco, Thrift Drug, CVS Drug Sfore and Ramada Inn
J C.- Has issued public statements in other than an objective and truthful
manner in violation of KRS 322.188(4) and 201 KAR 18:140(2), in that while testifying
before the Nevada Board of Register Professional Engineers and Land Surveyors on
January 17, 1997, in Reno, Nevada, in a disciplinary action the Respondent testified
falsely.

D. Has knowingly associated with a person engaging in illegal and
dishonest activities in violation of KRS 322.180(4) and 201 KAR 18:140(5) in that he

applied ‘his seal and signature to plans for the Amazing Grace Evangelical Lutheran

ntY



Church in Florence, Kentucky, knowing said plans had been prepared by David Patterson,
an individual who is not lcensed to practice either architecture or engineering in the
Commonwealth of Kentucky. r

E. Has failed to conduct his practice in order to protect the public
heal_th, safety and welfare; has applied his seal and signature to plans that were not
prepared by him or under his direct supervisory control; has issued public statements in
other than an objective and truthfui manner; and has committed conduct likely to
discredit or reflect unfavorably upon the dignity or honor of thc profession; all in
violations of KRS 322.180(4) and 201 KAR 18:140(1)(2)(7) (9) in that he has applicd his
seal and signature to blank vellums and bla;zk blue line sheets.

l;. Has failed to conduct his practice in order to protect the pubhc
health, safety and welfaxe has issued public statements in other tha" an objective and
truthful manner; and has committed conduct likely to discredit or reflect unfavorably
upon the dignity or honor of the profession i in v1olat10n of KRS 322.180(4) and 201 KAR
18:140(1)(2)(9), in that he has mtent:onally, on numerous occasions, applied his signature
across his engineering seal in such a manner as to mtentionaﬂy obliterate the
identification of his profession and/or the branch of the professmn in which he is
licensed, with the intent to mislead the public.

G. Has failed to conduct his practice in order to protect the public
health, safety and weifare has issued pubhc statements in other than an objective and
truthful manner; and has committed conduct likely to discredit or reflect unfavorably

“upon the dxgmty of honor of the profession, in violation of KRS 327 180(4) and 201 KAR
18:140(1)(2)(9) in that the Respondent has accepted engineering plans prepared by others
and not under his direct supervisory control and applied to those plans a sticky back title
block creating the i mmpression that the plans had been prcpared by A&E Designers, Inc.

H. Has failed to conduct his practice in order to protect the public

health, safety and welfare; has made public statements in other than an objective and

3




truthful manner; and committed conduct likely to discredit or reflect unfavorably upon
the dignity and honor of the profession, in violation of KRS 322.1280(4) and 201 KAR
18:140t1)(2)(9), in that Respondent has signed and sealed engineering plans which he
knew to be incomplete, and transmitted the same to permitting oﬁiciéls, knowing the
same would be’ rejected due to the fact that they were incomplete, all in order to bill a
client who was obligated to pay a fee at the time plans were submitted for approval.

| L Has failed to conduct hié practice in order to protect the public
health, safety and welfare; has made public statements in other than an objective and
truthful manner; and committed conduct likely to discredit to reflect unfavorably upon
the dignity and honor of the profession, in violation of KRS 322.1280(4) and 201 KAR
18: 140(1)(2)(9) in that Respondent has sxgned affidavits of site inspections when he had'

et

not, in fact performed a site inspection. -

WHEREFORE, Petitioner demands that the license of the Respondent to practice

engineering in the Commonwealth of Kentucky be revoked.

B. R. SALYER, GENERAL COUNSEL

KENTUCKY STATE BOARD OF REGISTRATION FOR
PROFESSIONAL ENGINEERS & LAND SURVEYORS
322 North Wilson, Morehead, Kentucky 40351-1260
Telephone: 606\784-8934 \\ FAX 606\784-8709

ATTORNEY FOR PETITIONER



LARRY 8. PERKINS, EXECUTIVE DIRECTOR
KENTUCKY STATE BOARD OF REGISTRATION FOR
PROFESSIONAL ENGINEERS & LAND SURVEYORS

Kentucky Engineering Center, 160 Pemogtat Drive
Fr Keptucky 40661 : L ‘
i

COMMONWEALTH OF KENTUCKY )
) ss:
COUNTY OF FRANKLIN )

Subscribed and sworn to before me by Larry S. Perkins, Executive Director,
Kentucky State Board of Registration for Professional Engineers and Land Surveyors, to

be true to the best qf his knowledge belief, this the? (//day of March, 1998.
(SEAL) . [ 8 Q’MM/

My Commission Expires: ‘ NO{F ARY PUBLIC, KENTUCKY AT LARGE
WIITILTE .
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COMMONWEALTH OF KENTUCKY

KENTUCKY STATE BOARD OF LICENSURE
FOR PROFESSIONAL ENGINEERS AND LAND SURVEYORS

ADMINISTRATIVE ACTION NO. 98-KBELS-0163

KENTUCKY STATE BOARD OF LICENSURE FOR

PROFESSIONAL ENGINEERS AND LAND SURVEYORS PETITIONER

V&. AMENDED COMPLAINT

EARL F. McKINNEY, PE #5580 . | RESPONDENT
( s ok ok kokesk sk ok

Comes the Petitioner and amends the complaint to read as follows:

1'. That Respondent, Earl F. McKinney, is registered as a Professional
Engineer by the Board as a mechanical engineer, being assigned
Registration Number 5580.

2. That Respondent, acting individually or on behalf of A & E Designers,
Inc., a Delaware Corporation , which holds Kentucky Engineering
Registration Number 611, has violated KRS Chapter 322 and

administrative regulations adopted by this Board, as follows:

};s



Has failed to conduct his practice in orciér to protect the public
health, safety, and welfare; has issued public statements in other
than an objective and truthful manner; had solicited or accepted
engineering work othér than on the basis of his or his firm’s or
associates’ qualifications for the work offered; has performed
services outside his area of competence; has affixed his seal and
signature to engineering plans dealing with subjcc.;t matter in which
he lacks competence by virtue of education or experience; has
committed misconduct in the practice of engineering; and has
committed conduct likely to discredit or reflect unfavorably upon
the dignity or honor of the profession, in that he has certified plans
involving structural engineering, civil engineering, electrical
engineering, architecture and land surveying, professions and
disciplines in which he is not competent and qﬁaliﬁed, in violation
of KRS 322.180(2)(4) and 201 KAR 18:140(1)(2)6)}7TX9).

Has failed to conduct his practice in order to protect the public
health, safety, and welfare; has affixed his signature and seal to
engineering plans that were not prepared by him or under his direct
supervisory control, has committed conduct likely to discredit or
reflect unfavorably upon the dignity and honor of the profession,
and committed misconduct in the practiée of ‘cngi‘neering in
violation of KRS 322.180(2)(4) and 201 KAR 18:140(1)(7)(9}, in

that he has signed and sealed numerous engineering plans in 1993,




1994, 1995, and 1996, for clients including, but not limited to
Brooks Fashions, Recordtown, Natural Wonders, Lone Star
Steakhouse, Outback Steakhouse, Sonic Drive-Ins, Perkins
Restaurant, Target, Rally’s, Wendy’s, International House of |
Pancakes, Frank and ‘Stein, Zales, Amazing Grace Lutheran
Church, Repp, Ltd., Arby’s, Super 7 Motel, Fool Locker, Gantos,
Taco Bell, Pic-N-Pay, Warner Brothers, Eddie Bauer, USPS,
Advance Auto Parts, Holiday Inn Express, U-Haul, Sleep Inn,
Long John Silver’s, Radio Shack, McDonald’s, Chief Auto Parts,
Lady Luck Casino, Jiffy Lube, Best Western, Pizza Hut, Hooters,
Omaha Steak, University of Pittsburgh, Denny’s Kinko’s, Food
Lioi;, GTE, Kenny Rogers, Family Dollar Store, Fuddrucker’s,
Auto Zone, Confcel Cellular, Petco, Thrift Drug, CVS Dmg Sfore,
ax:;d Ramada Inn. |

Has issued public statements in other than an objective and truthful
manner and committed misconduct in the practice of engineering
in violation of KRS 322.180(2)(4) and 201 KAR 18:140(2), in that
while testifying before the Nevada Board of Registered
Professional Engineers and Land Surveyors on January 17, 1997,
in Reno, Nevada, in a disciplinary action, the Respondent testified
falsely.

Has knowingly associated with a person engaging in illegal and

dishonest activities and commifted misconduct in the practice of
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engineering in violation of KRS 322.180(2)(4) and 201 KAR
18:140(5) in that he applied his seal and signature to plans for the
Amazing Grace Evangelical Lutheran Church in Florence,
Kentucky, knowing said plans had been i)repared by David
Patterson, an individual who is not licensed to practice either
architecture or engineering in the Commonwealth of Kentucky.
Has féiled to conduct his practice in order to protect the public
health, safety, and welfare; has applied his seal and signature to
plané that were not prepared by him or under.his diréct supervisory
control; has issued public statements in other than an objective and
truthful manner; has committed conduct likely to discredit or
reflect unfavorabiy-upon the dignity or honor of the profession;
and committed misconduct in-the practice of engineering in
violation of KRS 322.180(2)(4) and 201 KAR 18:140(1)(2X7)($)
in that he has applied his seal and signature to blank vellums and
blank blue line sheets on which engineering plans were printed in
his absence.

Has failed to conduct his practice in order to protec;,t the public

health, safety, and welfare; has issued public statements in other

‘than an objective and truthful manner; has committed conduct

likely to discredit or reflect unfavorably upon the dignity or honor

‘of the profession; and committed misconduct in the practice of

engineering in violation of KRS 322.180(2)(4) and 201 KAR
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18:140(1)(2)(9) in that he has intentionally applied his signéture
across his engineering seal in such a manner as to obliterate the
identification of his profession and/or the branch of the profession
iz‘a which he is licensed, with the intent to mislead the public.

Has failed to conduct his practice in order to protect the public
health, safety, and welfare; has issued public statements in other
than an objective and truthful manner; has committed conduct
likely to discredit or reflect unfavorébly upon the dignity of honor
of the profession, and committed misconduct in the practice of
engineering in violation of KRS 322.180(2)(4) and 201 KAR
18:140(1)(2)(9) in that Respondent has accepted engineering plans
prepared b}} others not under his direct supervisory control and
applied to those plans a sticky back title block creating the
impression that the plans has been prepared by A & E Designers,
Inc. or Respond,ent_

Has failed to conduct his practice in order to protect the public
health, safety, and welfare; has made public statements in other
than an objective and truthful manner; committed ‘conduct likely
to discredit or reflect unfavqrably upon the dignity and honor of |
the profession, and committed misconduct in .the practice of
engineering ‘in violation of KRS 322.180(2)(4) and 20! KAR
18:140(1)(2)(9), in that Respondent has signed and sealed

engineering plans which he knew to be incomplete, and transmitted



the same to permitting officials, knowing the same would be
rejected due to the fact that the§ were incomplete, all in order to
bill a client who was obligated to pay a fee at the time plans were
submitted for approval.

Has failéd to conduct his practice in order to protect the pgiblic
health, safety, and welfare; has made. public statements in other
than an objective and truthful manner; committed conduét likely
to discredit or reflect unfavorably upon the dignity and honor of |
the profession, and committed misconduct in the practice of
engineering in violation of KRS 322.1280(2)(4) and 201 KAR
18:140(1)(2)9) in that Respondent has signed affidavits of site
inspections when he had not, in fact, performed a site inspection.
Has made public statements in other than an objective and truthful
manner; committed conduct likely to discredit or reflect
unfavorably upon the dignity and honor of the profession; and
committed misconduct in the practice of engineering, in violation
of KRS 322.180(2)(4) and 201 KAR 18:140(2)(9) in that in
submiftals to the NCEES and in épplications for licensing as an
electrical engineer in Arizona and Massachusetts and as a
plumbing engineer in Massachusetts, Respondent falsely stated
that he had nevér had his license suspended by any state, had never
been publicly rei;)rimanded by any state, and was not then under

investigation by any state, when, in fact, he had been publicly



reprimanded by several states, had had his license suspended by
several states and was then under investigation of this Board.

Has failed to conduct his practice in order to protect the public
health, safety and welfare; has issued public statements in other
than an objective and truthful manner; committed conduct likely to
discredit or reflect unfavorably upon the dignity and honor of thé
profession; and comitted misconduct in the practice of
enginéering in violation of KRS 322.180(2)(4) and 201 KRS
18:140(1)(2)(9) in that not being licensed as an electrical engineer,
civil engineer, | architect, or structural engineer in Arizona,
California, Nevada or Louisiana, Respondent applied his
mechanical engineer’s geal to eiectri(_:al, structural and ci\{il
engineering plans a‘md architectural plans. |
That Respondent has failed to conduct his practice in order to
protect the public health, safety and welfare; has committed
conduct likely to discredit or reflect unfavorably upon the dignity
and honor of the profession and has committcci misconduct in the
practice of engineering in that he has practiced architecture other
than incidental to the practice of engineering, in violation of KRS

322.180(2)(4), KRS 322.370, and 201 KAR 18:140(1)(9).



WHEREFORE, Petitioner demands that the license of the Respondent to

practice engineering in the Commonwealth of Kentucky be revoked.

B.R. SALYER, GENERAL COUNSEL

KENTUCKY STATE BOARD OF LICENSURE FOR
PROFESSIONAL ENGINEERS & ILAND SURVEYORS
Kentucky Engineering Center

160 Democrat Drive, Frankfort, KY 40601

Telephone: 502\573-2680 \\ FAX: 502\573-6687

ATTORNEY FOR PETITIONER

CERTIFICATE OF SERVICE

T certify that the above amended complaint has been served on the Hon. Nancy
Yelton, Hearing Officer, Division of Administrastive hearings, Office of the Attorney
General, 1024 Capitol Center Drive, Frankfort, K'Y, 40601; Hon. Robest L. Abell, P.O.
‘Box 983, Lexington, KY, 40588; Hon Peter L. Ostermiller, 500 Kentucky Home Life
Building, 239 South Fifth Street, Louisville, K, 40202; and Robert Fentress, Assistant
Executive Director, Kentucky Engineering Center, 160 Democrat Drive, Frankfort, KY,
40601, by mailing true copies to the same this the 15" day of F ebruary, 1999.

e

B. R. Salyer
Attorney for the Petitioner
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COMMONWEALTH OF KENTUCKY
, KENTUCKY STATE BOARD OF LICENSURE
FOR PROFESSIONAL ENGINEERS AND LAND SURVEYORS
ADMINISTRATIVE ACTION NO, 98-KBELS-0163

KENTUCKY STATE BOARD OF
LICENSURE FOR PROFESSIONAL

ENGINEERS AND LAND SURVEYORS! " COMPLAINANT
Ve, |
EARL F. McKINNEY, PE #5580 - | RESPONDENT

% * % * *

" FINDINGS OF FACT, CONCLUSIONS OF LAWY,
AND RECOMMENDED ORDER

L % * * *

- ** This matter came on for hearing on November 5, 6, and 7, 2001, in Frankfort;

Kentucky. The Complainant, the Kentucky State Board of Licensure for Professional
-Engineers and Land Surveyors, was represented by attorney B. R, Salyer. The

Respondent, Eari F. McKinney, was present at the hearing and was represented by

attorneys Peter L. Ostermiller and Robert L. Abell.
The issue in this case is whether the Kentucky State Board of Licensure for
Professional Engineers and Land Surveyors may take disciplinary action against the

Respondent, Earl F. McKinney, pursuant to KRS 322:180. After considering all of the

.evidence presented in this case, the Hearing Officer recommends that the Kentucky State

Board of Licensure for Professional Engineers and Land Surveyors find Mr, MéKinney

*'Prior to 1999, and at the time that this action was commenced, the Complainant's name
was the Kentucky State. Board of Registration for Professional Engineers and Land Surveyors, The
Board's name was changed pursuant to KRS 322.010 (effective January 1, 1999) to the Kentucky
State Board of Licensure for Professional Engineers and Land Surveyors. The Hearing Officer has

_changed the Board's name in the caption of this case to reflect the statutory change in the Board's -

name.

—
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guilfy of violating KRS-322.180 and that th,é Board suspend Mr, McKinney's enginee’riné
license for a beriod of five (5) years, wfth special conditions regarding reinstatement, as
described in more detail in Section IV below. |

The Hearing Officer's specific findings of fact, conclusions. of law, and
- recommended order are set forth in detail below,

I. The Evidence on the Record of this Case

Pursuant to. KRS 13B.090(1), "findings of fact shall be based exclusively on the
evidence on the record."

The evidence on the record 6f this case consists of: (1)} the testimony of witnesses
who testified at the hearing in-this matter, or whose prior testimony was admitted‘ into
evidence at the hearing in .this matter; and (2) the exhibits thaf were admitted.into
evidence at the heéring in t.his matter.

The Compiainant called 3 \'evimesses o testify:

1. Bob Wooton [Tr., Vol. |, pp. 22-156;.Vol. {i, pp. 1-95]

2. ° Robert Fentress [Tr., Vol. II, pp. 96-112]

3. Earl“F‘ McKinney [Tr., Vol. Iil, pp. 5-115]

Tﬁe Respondeht called 2 witnesses to testify:

. Tony Smith {Tr., Vol. IV, pp. 30-122]

2. Earl F. McKinney [Tr., Vol. V, pp. 1-1 92]' |

One joint Exhibit was édmitted into evidence. Tvu;enty-one (21) Complainant's
Exhibits weré admitted into evidence. Twenty (20) Respondent's Exhibits were admitted

into evidence. Those exhibits were'-appropriate!y marked and admitted info evidence

-




and are part of the court repoﬁér‘é record in this case,

Mr. McKinney has filed a Motion to Exclude certain of these exhibits from the
record of this case. The Hearing Officer has denie& that Motion by separate Order. The
Hearing Oﬁiéer's Order is incorporated herein and, fof the Board's easy reference, is
attached hereto as Attachment 1.

Il. Findings of Fact

A. The Parties-

1. The Complainant, the Kentuc:ky State Board of Licensure for Profess:onaf
Engineers and Land Surveyors ("Board"), is charged among other things, wzth the

responsibility to administer the law concerning the licensure of professional engineers in

“the@ommonwealth of Kentucky. [KRS 322.290] Prior to 1999, and at the time rélevant

to the matters raised in this proceeding, the Board was named the Kentucky Staté Board
of Registration for Professional Engineers anﬁ Land Surveyors, and professional engineers
“;ere‘fegistered rather than licensed by the Board. | |

2. The Respondent, Ear! F. MCKinney,' is registered or licensed as a
professioﬁa! engineer in the 48 contiguous state_s, as well as in HaWaii,' the District of
Columbia, and Puerto Rico. [Tr., Vol, il p. 13}

3. Mr. McKinney has been registered or licensed as a professional engineer in
the Commonwealth of Kentuc_ky since April 21, 1964. [Tr,, Vol. V, p. 155; Compl. Ex.
16, Tab 31] He was registered as a professional engineer in the Commonwealth of _
Kentucky at all times relevant to this matter.

4, Mr. McKinney is President of a company called A & E Designers, Inc.,

: 3-
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whilch was formed in 1990. He has been President of that company since 1999, Priorto .

being Prasident of the company, he was the company's Chief Consultant. In both
positions, Mr, McKinney has been in charge of the operation of the company. {Tr., Vol.
V, pp. 12, 156; Resp. Ex. 5] |

5. Although 98% or 99% of Mr. McKinney's work as a professional engineer
at A & E Designers, lné., is done on projects that are located outside of the
Commonwealth of Kentucky [Tr., Vol. V, p. 101], the ma‘in office of A & E Designers,
Inc., is located in Lexington, Kentucky.

B, Summary of Charges

6. - The Board has charged Mr. McKinney with numerous violations of

statu'tory and regulatory provisions. These charges fit into two categories: (1) allegations

of making untruthful statements connected with pradice as a professional engineer; and
(2) allegations of signing and sealing plans inappropriately. The Hearing Officer has.
“organized these charges as follows:

e  Category. 1: ‘Allegations of Making Untruthful Statements Connected
with Practice as a Professional Engineer

e Charge 1: Assertions in NCEES Record

®  Charge 2: Statements Regarding States in which Regisﬁeaed as.an
- Electrical Engineer

e Charge 3: Statements Regarding the Extent of Practice in
Nevada \

® Charge 4: Stateients Regarding the Number of Engineers on
_ Staff '

@  Category 2: Allegations of Signing and Sealing Plans Inappropriately.

wh
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¢  Charge 5: Signmg and Sea!mg Engineering Plans Without
Review

. Charge 6: Signing Blank Vellum and Blue-Line Sheets
¢  Charge 7: Inappropriate Use of Logo

¢  Charge 8: Signing and Seahng Encomplete Ptans for Holiday Inn
- Express

¢ Charge 9: Applying Engineering Seal to Survey Plat
[Statement of Facts and Charges, (A, C, E, F, H, |, and jF

C. Category 1 of Charges: Allegations of Making Untruthful Statements
- Connected with Practice as a Professional Engineer

7. Charges 1.2, 3, and 4 deal with allegations that Mr. McKinney has made

untruthfui statements connected with his pract[ce as a professional engineer. The

o ,. .

Hearmg Offu:er will address each of the charges in turn.

C.1. Charge 1: Assertions in NCEES Record

8. Cf-\ar.ge 1 fs that Mr. McKiriney made unt_ruthfﬁl assertions in the anﬁqa!
renewals of his National Counsel of Examiners for Engineeriné and Surveying (NCEES)
recofd: (a) for 1988 and 1989, by indicating that he was not presently; tﬁen under
iﬁvestigation by any state, when he was under investigation by the state of Texas? and (b)

for 1990, 1991, 1994, and later years, by indicating that his license had not been

These are all of the chargés that currently are pending against Mr. McKinney, Other
charges originally brought by the Board against Mr. McKinney have been voluntarily dismissed
by the Board. Those charges that have been voluntarily dismissed by the Board are found in §§
B, D, and G in the Statement of Facts and Charges.

The Hearing Officer notes that evidence was presented, and argument has been made,
regarding certain matters that are not included in these charges. The Hearing Officer is
addressing only the matters that are included in or related to these charges; the Hearing Officer
deems ali other matters irrelevant and therefore is not addressing them here.

-5



suspended or revoked by a state and thét h‘e had not.been publicly reprimanded by a , L (
state, when in fact his license had beeﬁ suspended and he had been publicly | |
reprimanded. ([Statement of Facts and Charges, § E] |

9. The Hearing Officer will address each part of this charge in turn. First,
however, the Hearing Officer will describe the NCEES record and the former disciplinary
actions taken against Mr. McKinney that are relevant to these charges.

C.1.a. Background: NCEES Record

10.  The National Counsel of Examiners for Engineering and Surveying (NCEES)
has established a program by which an engineer can complete an NCEES record
regarding the engineer's background, e'xperience, and references. This record is then
made available to state boa‘rds of éngineering when the engineer authorizes transmittal of
the record to the state boards. The NCEES record simplifies the process that an engineer (
mus;‘~ follow in applying foré license in ino_re' than onelstate. [Tr., Voll. I, pp. 102-103; L
* Vol. lli, p. 47; Vol. V, pp. 185-188]

11.  An engineer who wishesto use thé NCEES record completes an annual
renewal form for the record. {Tr., Vol. lI_I, p. 491 |

| 12. M McKiﬁney completed NCEES annual renewal forms in at least 1988,

1989, 1990, 1991, 1994, 1995, 1996, 1997, and 1998, On these forms, Mr. McKinney
answered questions regérding whether he was presently under investigation by a state
.aqd Whether his license had been suspended or revoked by any state. {(_Iod'upt. Exs. 16,
- o _ .

_1 3. Mrn McKinney‘s NCEES record was used in his applications for licenses in

6- < | . {7
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California (1995-96 and 1998) and Massachusetts (1994),” [Comp! Exs. 16, 18]

C.1.b. Backeround: Former Disciplinary Actions Against Mr,
McKinney ' ' :

14, Mr. McKinney has been the subject of disciplinary actions in several states.
The Hearing Officer will describe the various disciplinary actions that are relevant to

these charges.

C.1.b.i. Texas (12-20-89)

15, OnJuly 29, 1988, the Texaé Board of Registration for Professional
Engineers brought charges again‘st Mr. McKinney regarding alleged violations of certain
Board rules. The case was heard on July 12-13, 1989. The Hearing Examiner's Proposal
for Decision was issuéd on July 21, 1989. On December 20, 1989, the Boa.rdj_gsued its

" o

Final Order. [Compl. Ex. 17] e
g 16.  In its Final Order, the Texas Soard of Registrat%on faf Professional
Engif;eers disciplined Mr. McKinney for conduct that'inc!uded the following:
| a. Placing his seal on drawings containing cix.rii and structural
engineefi-ng when he was not proficient in civil and structural engineering;
b. Allowing his seal to appear on a éurvey although Mr. McKinney is not
a licgnsed Surveyor; |
c.  Erroneously sea_xling and stamping outside his discipline on two
Qccasions wi‘th respect to surveys and once with respect to architecture, claiming that the
erroneous starhping was accidehtal; |
_d‘. Ailpwing his seal to be _used by others in seéling protonica_l designs;

.e.  Allowing his pariner to seal and rubber stamp plans with Mr.

-7-
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McKinney's engineer seal and signature rebi ica;
f. Allowmg his seal and signature stamp to be in the custody and
control of his partner, who is not a professional engineer;
g.  Using a signature stamp on plans rather than wet signing the plans
because he did not know that he was required to personally sign the piéns;

h. Signing and sealing all documents preparéd by firm whether each line

~ on sheet is used under direct supervision or not;

i.  Representing to the Board in a letier that he had 'i'exas licensed
enginﬁeers on his staff who were proficient in civil and structural engineering, and that he
had a qualified soils inveéti-gation analyst on .l,ais staff, but, during his testimony, not "
remembering who those staff members were.and not wanting time fo determine the |

answer.

" [Compl. Ex. 17]

17. Inits Final IOrder, the Texas Board of Registration for Professional
Engineers dete‘rmined that Mr. McKinney violated 7 rules of the Board, including the

following 3 rules:

a. Rule3.1(i): "The engineer shall not . . . affix his signature or seal to

any engineering plan or document dealing with subject matter on which he is not

qualified by education or experience to form a dependable judgment."

b. Rule 6.1(IX): "The engineer shall not . perform any acts, allow any

omissions or make any assertions or representations which are fraudulérit, deceitful or -

misleading, or which in any manner whatsoever tend to create a misieading impression.”



RS

¢ Rule 131.151(7XB)ii): An engineer shall hot "engage in any conduct
that discredits or tends to discredit the profession of engineering.”

[Compl. Ex. 17]

18.  The Texas Board of Registration for Professional Engineers disciplined Mr.
McKinney for these vioiationé by suspending hiﬁs engineering registration for a period of
3 years, the suspension to be probated for a term of 3 years, "on éondition that any
violations of the Engineering Practice Act which have been found in this contested case,

if committed again during the above term of years and subsequent to the rendition of a

“final order in this cause, will be grounds for a revocation of probation, at which time

Respondent's license may be fully suspended, and the Respondent be prohibited from

- pratticing Engineering in this State for the full period initially assessed." [Comp. Ex:'17]

C.1.b.ii. Disciplinary Actions in Other States as a Result of
Texas Action -

s

19.  Several other states took discipiinary action against Mr. McKinney beg:aﬁse
of the disciplinary action that had been taken against Mr. McKinney by the Texas fiéard ‘
of Registratioﬁ for Professéonal Engineers: Colorado, New Ydrk, Nevada, Wisconsin,
Louisiana, and De;laware. The Hearing Officer will discuss each of thé statés in turn,

20.  Colorado (1231-90); The Colorado State Board of Registration for

Professional Engineers and Professional Land Surveyors found that, at v'_ario(;s times
betWeexi 1981 and 1988 in Texas, Mr. McKinney sig;téd and sealed .certain d'ocument's
despite the fact that the work stamped was not done under Mr. McKinney's complete
direction and control and/or was outside the scope of Mr. McKinney's competence; such

conduct would provide grounds for disciplinaty action against Mr. McKinney pursdant to

9-



( (. | (0,
v o)
Colorado law. The Colorado Board admonished Mr. McKinney to discontinue such
practices, and warned Mr. McKinney that repetition of such conduct may lead to the
imposition of more disciplinary sanctions. [Compl. Ex. 17]

21.. New York (1-14:91): New York suspended Mr. McKinney's license to

practice as a professional engineer in the State of New York for 2 years, with the
suspension stayed, and with Mr. McKinney placed on probation for a peribd of 2 years

under specific terms. [Compl. Ex. 17]

22. Nevada (3-29-91); The Nevada Board of Registéred Professional Engineers

and Land Surveyors disciplined M. 'McKinnef based upon the discipline imposed upon
Mr. MeKinney by the Texas State Board of Registration of Professional Engineers. There
is no evzdence in the record, however, about the type of discipline that the Nevada

" Board imposed upon Mr. McKinney. {Compl. Ex. 17]

23,  Wisconsin (11-15-91): Wisconsin suspended Mr. McKinney's license to

practice professional engineering in Wisconsin for a term to coincide with his suspension
inthe state of Texas, with the ;mposrtton of the suspension in Wisconsin stayed onthe
condition that the Respondent comply w:th the conditions of his probat;on in Texas.

[Compl. Ex. 17]

24 Lou:snana (11-91) The Louisiana State Board of Reglstratlon for

Professional Engmeers and Land Surveyors and Mr. Mcl(mney entered into a Consent
Order in November 1991. The terms of the Consent Order were, in pamnent part:
1. IMr. McKmney s} reglstrataon_ as a professional engineer-
“in Louisiana is suspended until December 20, 1992, or in

- the event this Consent Order does not become effective until
 after December 20, 1991, the suspension period shall be for

-10-



one year from the effective date of the Consent Order. .
during this time period [Mr. McKinney] will not practice or -
offer to practice engineering in the State of Louisiana; unless
under the direct supervision and complete control of a
Louisiana Registered Professional Engineer who must seal
any engineering work as the responsible professional.

2. [Mr. McKinney's} engineering registration will be
reinstated at the-end of the suspension period, providing
there has been no further disciplinary action as a result of
violations of the engineeéring or land surveying registration
laws or rules in Louisiana, or in any other state if such
violation(s) were recognized by this Board as bing grounds
for disciplinary action in Louisiana at the time such occurred.
Any such further disciplinary action by other states shall be
grounds for the Louisiana State Board of Registration for
Professional Engineers and Land Surveyors to file formal
charges and call for a disciplinary hearing, and to take any
disciplinary action permitted under Louisiana law.

“{Compl. Ex. 171~ ’ o s
25. Delaware: The Delawéte Board of Engineers accepted the findings-of the
‘ﬁ‘Texas Board and suspended Mr. McKinney's license until Décember,‘ 1992 (3 years).
{Comnpl. Ex. 17] |

C.1.b.ii. Nevada (3-14-97)

26. Oq March 14, 1997, the Nevada Bo_ard of Registered Professional
Engihéers and Land Surveyors issued a Decision and Order in which the Board found
. that Mr. McKinney had stamped and signed plans that involved electrical engineering
when Mr. McKin ney was not licensed ‘.to practice electrical engineering in Nevada. The |
Board sus-p.ended Mr.- M.(:E‘(i‘nney‘s license to practice methanicai engineering in Névada
for two years and stay.ed that s_uspensio‘n; the Board placed Mr, McKinney on probation

for two years and required Mr. McKinney to meet certain terms of probation; the Board

-11-
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ordered Mr. McKinney to pay a fine of $3,500. [Compl. Ex. 17]

C.1.c._Charge 1@): Mr. McKinney's Representatidhs Regarding
Being Under Investigation :

27.  Charge 1(a) is that Mr. McKinney made untruthful assertions in his NCEES

annual renewals for 1988 and 1989 by indicating that he was not presently then under

: investig,atio'n by any state, when he knew that he was under investigation by the state of

Texas. [Statement of Facts and Charges, § F]

28.  Mr, McKinney completed an NCEES 1988 annual renewal form on March

- 9, 1988, while Mr. McKinney was in Kentucky. On that farm, Mr. McKinney answered

“no" to the question, "Are you presently under investigation by a state?" [Comp!. Ex. 18]
29. On that date, however, Mr. McKinney knew that he was under
investigation by the state of Texas, which is evident by the fact that, on March 10, 1987,

Mr. McKinney had corresponded with the Texas Board of Registration for Professional

" Engineers regarding the Texas Board's investigation of Mr. Mci(inney's engineering

activities in Texas. [Compl. Ex. 17]

30. Accordingly, the Hearing Ofﬁcer‘ﬁnd-s that Mr. McK_inney made an
untruthful assertion in his answer to that question on the NCEES 1988 annual renewal
form. ‘ |

31. M McKinney completed an NCEES 1989 annuai_ renewal form on March

6, 1989, while Mr. McKinney was in Kentucky. On that form, M. McKinney answered

"ng* to the question, "Are you presently under investigation by a state?” [Compl. Ex. 18]

32, Onthat date, however, Mr. McKinney knew that he was under

‘investigation by the state of Texas, which is evident by: (a) the fact that, on March 10,

-12-
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1987, Mr. Mi:Kin’ney had corresponded with the Texas Board of Registration for
Professional Engineers regarding the Texas Board's investigation of Mr. McKinney's

engineering activities in Texas; and (b) the fact that charges had been issued against Mr,

McKinney by the Texas Board of Registration for Professional Engineers on fuly 29, 1988,

(Those charges were pelnding against Mr, McKinney until December_éo, 1989, when the

Texas Board issued its Final Order.) [Compt. Ex. 171

33. Accordmgiy, the Hearing Offi cer finds that Mr, McKmney made an

untruthful assertion in his answer to that questlon on the 1989 NCEES annual renewa!

form.

34.  Insum, the Hearing Officer finds that Mr. McKinney is guilty of the charge

of making untruthful assertions in the NCEES annual renewal forms for 1988 and 1989,

by indicaﬁng that he was not presently then under investigation by any étate,. when he

knew that he was under investigation by the state of Texas.

C.1.d. Charge 1(h): Mr. McKmney s Representations Regarding
Suspension of License

35.  Charge 1{b) is that Mr. M‘cKinn_ey made untruthful assertions in his NCEES
annual renewals for 1990, 1991; 1994, and later years, by indicating that his license had

not been 'suspended or revoked by a state and that he had not been publicly

: reprimanded by a state, when in fact his license had been suspended and he had been

pubhciy repnmanded [Statement of Facts and Charges, {E
36.  Mr. McKinney completed an NCEES 1990 annual renewal form on March
12, 1990, while Mr. McKinney was in Kentucky. On that form, Mr. McKinney answered

"no" to the question, "Has your license been suspended or revoked by a state?" [Compl.
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Ex. 16, Tab 28] S e
- 37.  On that date, however, Mr. McKinney knew that his iicense was currently A
under probated suspension in Texas (12-20-89). [Compl. Ex. 17]
36. Accordingly, the Hearing Officer finds that Mr. McKinngy made an
untruthful assertion in his answer to that question on the NCEES 1990 'ainndai renewal
: fori'n; |
39. M McKinney complieted an NCEES 1991 annual renewal form on March
12,-1 991, while Mr. McKinney was in Kentucky. On that form, Mr. McKinney answered
"no" to the question, "Has your license been suspended or revoked by a state?”  [Compl.
. Ex. 16, Tab 27]
40. On tﬁat date, however, Mr. McKir{ney knew that his license.was currently
under probated suspension in Texas (1_ 2-20-89) and New York (1-14-91) and under full ; (
suspension in Delaware. {Comp. Ex. 1.7] | o
41. Accordingly, the Hearing Officer finds that-Mr.—McKiﬁney made an
' untruthful assertion in his answer to that question on the NCEES 1991 annual renewal
form. | o |
' 42, Mr. McKinney completed an NCEES 1 99'1-1 annual renewal form on May
31; 1994, an NCEES 1995 annual renewal form on l;lovemher 13, 1595, and an NCEES
1996 annual renewal form on February 29, 1996, while Mr. McKinney was in Kentucky.
On' each of those forms, Mr. McKinney answered "no" to the question, "Has your license
been suspended or revoked by a state?" [Compl. Ex 16, Tabs 26, 25, 24] |

43. * By all of those dates, however, Mr. McKinney knew that his hcense had
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begn under probated suspension in Texas (1 2-20-89), New York (1-14-91), and
Wisconsin (11-15-91); in addition, Mr. McKinney knew that his license had been under
full suspension in Delaware and Louisiana (11-91). [Compl. Ex. 17]

44.' Accordingly, the Hearing Officer ﬁﬁd’s that Mr. McKinney made untruthful
assertions in his answers to that question on the NCEES 1994, 1995, and 1996 annual
renewal forms.

45,  Mr, McKinney compﬁeted an NCEES 1997 annual renewal form on May
27,1997, and an NCEES 1998 annual renewal form on Auéust 19, 1998, while Mr.
McKinney was in Kentucky. On those forms, Mr. McKinney answered “no" to the
. question, "Has youf iiéensé beén suspended or revoked by a jurisdiction?" [Compl. Ex.
16, Fabs 22, 25]

46. By those dates, however, Mr. Mci(ihne’y knew that ‘his license had béen
dised p-iinéd in several states,'as noted above. In éddition, on both of those dates, Mr.
” McKinney knew that h'is' license was éurréntly under probated suspehsion in Nevida (3-
14-97). [Compl. Ex. 17] |
47.  Accordingly, the Hearing Officer finds that Mr, McKinney made untruthful
assertions in his answer to that question on the NCEES 1997 and 1998 annual renewal
forms.
48.  Mr. McKinney is also charged with makiﬁg untruthful assertions in the
'N_CEES, annual reneWai forms Ey indicating that he had not been publicly reprimanded
by a state. There is no evidence iﬁ the record that Mr. McKinney ever made such

assertions in any NCEES annual renewal form.

5
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49,  In sum, the Hearing Officer ﬁnds that_ Mr. McKinney is guilty of the chargé
of making untruthful assertidné in the NCEES annuallr.enewai forms for 1990, 1991,
1994, 1995, 1996, 1997, and 1998, by ihdicating that his license had not been
suspended or revoked by a state'; when in fact hié license had been suspended by several
states. The Hearing Officer also finds that Mr, McKinney is not guilty of the charge of
making untruthful assertions in the NCEES annual renewal forms by indicating that he

had not been publicly reprimanded by a state.

C.1.d.i. Defenses to Charge 1(b)
50.  Mr. McKinney asserts three defenses fo this charge, which the Hearing

Officer will address in turn.

51.. Mr. McKinney's first defense to this charge is that he thought that, once the
~ time periods for the suspensions were over, he was under no obligation to report the
suspensions on the NCEES annual renewal forms. :The main problem with this defense is .

that some of the suspensions were in effect at the time that Mr. McKinney.cdmpletéd

several of these forms. Specifically, on the dates on which Mr. McKinney' completed the
1990, 1991, 1997, and 1998 annual renewal forms, the suspensions were still in effect
as follows:

® 1990 form: current-probated suspénsi_en iﬁ Texas

® 1991 form: current probated suspension in Texas and New York;
current full suspension in Delaware

® 1997 form: current probated suspension in Nevada
® 1998 form: current probated suspension in Nevada

If Mr. McKinney had reported these suspensions at the time that the suspeﬁsions

~16-
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were in effect, the Hearing Officer would agree that Mr. McKinney's interpretation of this
question would be a reasonable interpretation of the question, and that he would not be

required to continue to report these-suspensions on the renewal forms after the terms of

-the suspensions were completed. On the other hand, since Mr. McKinhey never

reported these suspensions on the NCEES annual renewal forms, even when the
suspensions were in effect, the Héaring Officer does not accept Mr. McKinney's

interpretation of this question as a reasonable, good faith interpretation of the question,

even for those years in which the suspens'ions were no longer in effect.

For these reasons, the Hearing Officer does not accept this defense,

52.  Mr. McKinney's second defense to this charge is, "Since the Texas Board

‘suspension had been probated, without conditions, and Mr. McKinney's enginegring
license was always in effect, Mr. McKinney did not believe that such resolutions Were

-admidistrative actions to be reported on a question requesting actual suspensions:*

[Respondent's Post-Hearing Response Brief, pp. 10-11}) | . . e,

Th‘e first problem with this defense is that, although the Résppndent asseris that

Mr. McKinney testified to the belief that is asserted in this defense, the Respondent cites

- no reference in the record to such testimony and the Hearing Officer can find none.

Without evidence in the record to support this assertion, the defense must fail.
The second problem with this defense is that, even if there 'were.evidence in the

record to suppbrt such a belief by Mr. McKinney, not all of the suspensions of Mr.

McKinney's licenses at issue in this charge were probated suspensions. Specifically, the

suspensions in Delaware and Louisiana were full suspensions of Mr, McKinney's
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licenses; still, Mr. McKinney never repo:ted those suspensions on the NCEES annual (
renewal forms, |
If Mr. McKinney had reported those full suspensions on his NCEES renewal forms,
the Hearing Officer would agree that Mr. McKinney's interpretation of this question
could be a reasonable interpretation of the question, and that it could have been
reasonable for Mr. McKinney not to répo'rt the probated suspensionis 6n the renewal

forms. On the other hand, since Mr. McKinney never reported even the full suspensions

on the NCEES annual renewal forms, the Hearing Officer does not accept Mr.

McKinney's interpfetation of this question as a reasonable, good faith interpretation of

- the question, even for those suspensions that were not full suspensions.

For these réasons, the Hearing Officer does not accept this defense.

- 53, Mr. McKinney's third defense to this charge appears to be tﬁat all | ( |
_d'is.c.:ipfinary actioﬁs that were taken against him by state boards were a mattei' of public “
record énd that those records were available to anyone who wanted to make contact
vu;ith the boards to obtain that information. [Tr., Vol. V, pp 79-80] The Hearing Officer
agreés with Mr; McKinﬁey that the disciplinary actions taken against him were a matter
of public record, and that such public record generally is available to anyone who

wishes to obtain it. The existence of such records, however, does not alter the fact that

Mr. McKinney made untruthful assertions in several NCEES annual renewal forms; the

fact that someone could determine, upon investigation, that Mr. McKinney had made -

those untruthful statements does not change the intruthful statements into truthful

statements.
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For that reason, the Hearing Officer does not accept this defense,

Cle. Conclusion Regarding Charge 1

54. In sum, the Hearing Officer finds that Mr. McKinney is guilty of the charge
of méking untruthful assertions in the annual renewals of his NCEES‘ record: (a) for 1988
and 1989, Ey indicating that he was not .presently then under inQestigation by any state, |
when'he was u'nder investigation by the state of Texas; and (b) for 1990, 1991, 1994,
1995, 1996, 1997, and 1998, by mdlcating that his hcense had not been suspended by a

state when in fact his license had been suspended

C.2 Chérge 2: Statements Regarding States in which Registered as an
Electrical Engineer

55. Charge2 is that Mr. McKinney made untruthful statements regarding the

-number of states in Which he is registered as an electrical engineer: (a) in testifying

before the Nevada Board of Professional Engmeers, and (b) in applymg fora hcense as an

-‘ e

'electﬂcai engineer in California. [Statement of Facts and Charges, 1 Al

A

56.  In order to understand this charge, it is important to understand the ways in
which states regi ster professional engineers and the ways in which Mr. McKinney is
registered as an engineer in the various states. Accordingly, before the Hearing Officer

address.es each part of this charge, the Hearing Officer will discuss these background

items.

C.2.a, Background: Methods of Registering Professional Engineers

57. There are two ways in whi_(:h states register professionaf engineers, Inthe
first way, states register individuals generally as professional engineers; once registered in

such a state, the professional engineer is permitted fo practice in any area of engineering
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in which the professional engineer has gained the necessary competence, -States that
register professional engineers in this manner are called “PE" states. In the second way
of registering professional engineers, states register professional engineers in ‘speciﬁc

engineering disciplines, such as electrical engineering and mechanical engineering; in

‘these states, professional engineers are only permitted to practice engineering in the

specific discipline for which the individual is registered.- States that register professional
engineers in this manner are called "discipline® stéte's. [Tr., Vol. 1i, p. 101; Vol. ll, pp. 6-
8 |

58, Kentucky is a "PE" state. {Tr., Vol. li, p. 101 1

59.  The majority Qf states are “PE" states. The “d:sc:pime states mclude
Arizona, California, Massachusetts, and Nevada, The other states that are at issue in this
case are all "PE" states: Ohio, Minnesota, Missouri, Montanﬁ, Nebraska, New Mexico,?
Pennsylvania, and Wisconsin. [See ORC 4733.01 é‘tlséq. (Ohid); Minn. .Stét, 326.02 et
seq. (Minnesota); R.S.Mo. 327.011 et seq. (Missouri); Mont. Codé Anno., § 148 et seq.

(Montana}; R.R.S. Neb. 81-3401 et seq. (Nebraska); NMSA 61-23-1 et seq. (New

- Mexico); 63 P.S. § 148 et seq. (Pennsylvama}, Wis. Stat. § 443.01 et seq. (Wisconsin).] .

C 2.b. Background Mr., McKmney's Registrations i m Varmus States

60. - At the times relevant to this matter, Mr. McKnney was reglstered asa

professional engineer in the "dtsaphne" states as follows Mr. Mcl(anney was reglstered

in Massachusetts as an electrical eng:neer beginning on June 30, 1994. Mr. McKmney

*While New Mexico licenses englneers only. as "professionai engmeers," 4t also qualifies

_engineers in specific branches of engineering.
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was registered in Arizona as both an electrical and a mechanical engineer beginning on
- February 6, 1996. Mr. McKinney was registered in California as a mechanical engineer.

Mr. McKinney was registered in Nevada as a mechanical engineer. [Tr., Vol. lll, p. 9;

"~ Compl. Ex. 16, Tab 31}

61.  Mr. McKinney knows the difference between a "PE" state and a "discipline"

state {Tr., Vol. Il pp. 6-8], as indicated in his testimony on January 17, 1997, at a Nevada

hearing:

Q: You're aware that Nevada i isa discipline state and that
we register here by discipline, correct?

Mr. McKinney: Yes, sir.

Q And you are not allowed to practlce outside of your ’
discipline in the State of Nevada. Do you understand that?

Mr. McKinney: Yes, f understand . . .

. Q: The reason | ask this question, I'm being very candid,
. .. | have some personal concerns based upon what I've
heard here today, whether you fully understand the
significance of the actual stamping in a discipline state , . . .
but in a discipline state we are very specific to what you can
and cannot do, and | have not been convinced today that
you yet understand the dlfference

' Mr..McKmney: I do understand the difference. | understand
that you got a separate discipline for a mechanical engineer,
electrical engineer, a structural engineer, and so forth. And
I've admitted { made an error, and not being correct in
signing the one electrical sheet that . . , but L.am very much
aware of it because | understand, because my-income is
determined by keeping my registrations and working with
these various clients. So i understand the liability and
understand the consequences. So | am very cognizant of
what the responsibilities and requirements are. -

[Compl Ex. 15, pp. 4, 36-37]
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62.  Mr. McKinney is not certain regarding the nature of his registrations inthe - (
various states. This is true even though Mr. McKinney testified at a Nevada hearing on
January 17, 1997, that he was taking steps to clear up his confusion on this question:

Q: Why don't you tell the members of the board what you
have done since this situation unfolded, and what you will
do from this point forward, to be absolutely sure that in
Nevada, as in the other discipline states, you will not slip up,
you will not stamp something that says electrical or
whatever, unless you are duly registered in that field.

Mr. McKinney: Well, | have a large chart behind my desk |
with all the states in big letters, and which field I'm
registered in. And each project we get in, we're double
checking to make absolutely sure that | don't sign or seal any
in any stafes or disciplines that I'm not registered or required
by that state to be registered. So we double check it - | have
a person in our print room that checks it and will even call
the city, state or. municipality to triple check it. To make sure
what they'll accept and what they won't. So that's the
- method of the control of determining what's acceptable and . (
what's not at this stage. Lo
[Comp E)Q 15, pp. 34«35]
63.  In puttmg this chart together, Mr, McKinney did not check his own fi les to
see the registratlons from each state, to determlne the manner o_f his registrations in the -
various states. Rather, he or his staff made cails to the various state building depértménts -
to determme what was allowed and what was not allowed. [Tr., Vol. lil, pp. 28-29]
.64,  Despite the assurance gwen by Mr. McKmney in January 1997, Mr.
McKmney still does not know whether Montana, Nebraska, and Wlsconsm are "PE" or
*discipline" states. [T r., Vai H P pp 14, 14-1 51 While Mr. McKinney now correctly
believes that M;ssoun isa "PE_" state and not a "disciphne" state {Tr., Vol. lil, p. 14], Mr.

McKinney also _believes that Minnesota is a "discipline” state [Tr., Vol. ili, p. 10], when in
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fact Minnesota is a "PE" state. While Mr. McKinney now knows that he does not have a
license as an electrical engineer in Ohio [Tr., Vol. ill, p. 15}, he does not know whether

he is licensed as an electrical engineer in Missouri, Montana, Nebraska, and Wisconsin.

[Tr., Vol. Ill, pp. 15-16]

C.2.c. Charge 2@): Stateménts at a Nevada Hearing

65. Charge 2(a) is that Mr. McK'inney, in'testi'moﬁy before the Nevada Board of. o
Professional Engineers and Land Surveyors, made untruthful statements regarding the
number of states in which he was registei‘ed as an electrical enginee_'::r. [Statement of Facts
and Charges, § A] | |

66. Injanuary 1996, a Co’mbiaint was filed before the t;ievada Board of
Professional Engineers and Land Surveyors alleging that Mr. McKinney stamped ‘-*di"_awings '
in Nevada involving electrical engineering, which was outside the discipline of
mechanica!.engin?ering. for which he was registéred in Nevada, {Compii. Ex. 15}

67. Onjanuary 17,1997, a hearing was held before the Nevada Board of
Professional Engineers and Land Surveyors in Reno, Nevada, regarding'tﬁat Corhp‘laint.
Mr. McKinney testified at that hearing. {Compl. Ex. 15] |

68. - During his téstimony at that Nevada hearing, Mr. McKinney testified.

regarding the status of his registrations as a mechanical and electrical engineer as

" foltows:

- Q: Are you registered as a mechanicai engineer in other
jurisdictions?

Mr, McKinney: 1I'm registered in various ways. In

Massachusetts {'m- reglstered as'an engineer, mechanical
engineer, electrical engmeer, and HVAC engineer. In
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Arizona ['m registered as a mechanical engineer and an

electrical engineer. In Minnesota I'm registered dual

registration - mechanical and electrical, And { believe | have
. about 13 states I'm registered in as electrical engineer.

Q: You believe there-are 13 states in which you are .
registered as a mechanical? .

" Mr. McKinney: No, as an electrical engineer.

Q: Do you recall in how many jUI’ISdICﬂOI’IS you are
registered as a mechanical engineer?

Mr. McKinney: Well, the majority of the states don't have
that discipline registration. The majority of the states you
can practice engineering according to your education or
expetience. So there are only a few states, let's see, Nevada,
Arizona, California and Minnesota and Massachusetts are the
only states to my knowledge in the nation that differentiate if
you're an engineer or registered -engineer you can practice,
again, whatever your éducation and experience dictates.
[Compl. Ex. 15, pp. 3-4]

69. Thus, although Mr. McKinney acknowledged that he knew of only 5
"discipline" states, he also generally asserted that he believed that he was registered as an
electrical engineer in about 13 states. In addition to this general assertion, Mr. McKinney
also asserted that he was registered as an electrical engineer in 3 specific states:
Massachusetts, Arizona, and Minhesota.

70. In fact, at the time of his testimony at the Nevada hearing, Mr. McKi nney
was registered as an electrical engineer in only 2 states: - Arizona and Massachusefts.

(The Hearing Officer notes that anesota, for which Me. McKmney also speuf” ically
claimed reg:stratson as an electrical engineer, is a “PE," rather than a "d:sc:plme," state,

and so Mr. McKinney could not have been registered as an electrical engineer in
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Minnesota.)

71. Therefore, the Hearing-Ofﬁcer finds that Mr. McKinney's statement that he
believed that he was registered as an electrical engineer in about 13 states was an

untruthful statement.

c.2.d. Charge 2(b): Statements in Application for Licensure i m
California

72, Charge 2(b) is that Mr, McKinney, in applying for a license as an electrical
engineer in California, made untruthful statements regard_ing the number of states in
which he was licensed as an electrical engineer, [Statement of Facts and Charges, § A}

73.  On September 20, 1995, Mr. McKinney signed an Application for

Regl stratlon as a Professional Eng:neer, which hie then submitted to the Board of

Registration for F'rofessnonal Engmeers and Land Surveyors in Cailfornla As part of thls

_ application, Mr. McKmney stated:

Earl F. McKinney is licensed in 49 states, the District of

Columbia and Puerto Rico. In California, registered as a S
Mechanical Engineer license #18456. In addition, Earl is

currently a licensed Electrical Engineer in Missouri, Montana,

Nebraska, Ohio and Wisconsin.

[Compl. Ex.. 16, Tab 7] Mr McKinney signed this App.lication in Kentucky.

74.  OnJanuary 4, 1996 the Assistant Executwe Off“ icer of the California Board

of Reglstratlon for Professmnai Engineers and Land Surveyors wrote to Mr, McKinney,

stati ng:

Under California law you cannot use your Mechanical
Engineering examination to waive the Electrical Engineering
. examination, ... You have two options regardmg your
Electrical Engineering application. 1) You can withdraw your -
~ application as filed in error. . . . 2) You can be evaluated to
test for the Electrical Engineering Examination, . . .
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[Compl. Ex. 16, Tab 12]

75.  On january 8, 1996, Mr. McKinney responded to that letter by requesting -
that his application "be given proper consideration on the merits under the Board's
requirements." In addition, Mr. McKinney stated: "To aid in the processing of my
application | have iﬁcl uded the wet stamp_.for my electrical registrations.”" The sheet
included with this letter was a page with 7 seals on it; the 7 seals were professional
engineer seals for Mr. McKinney for the states of Wisconsin, Pennsylvania, Nebraska,
Moetana, Ohio, Missouri, and Massachuseits. [Compl. Ex. 16, Tabs 8, 9, 10, 14] Ntr.
McKinney made this response while he was in Kentucky.

76. Ttius, in applying for registration as an electrical engineer in'Califomia in

1995-96,-Mr. McKinney made two representations regarding the states in which he was

regtstered as an electﬂca! engmeer The first- representat!on, made on September 20,
1995, was that Mr McKinney was a licensed electrical engineer in5 states Mtssourl,
Montana, Nebraska, Ohio and Wisconsin., ‘_fhe second. representatlon,"made on january
8, 1996, was that Mr. McKinn‘ey was, e licensed electrical engineer in 7 states:
Wlsconsm, Pennsylvania, Nebraska, Montana, Ohlo, Missouri, and Massachusetts

77‘ In fact, there was only one of any of the states claimed by Mr McKmney in
whtch Mr. McKinney was actua!ly registered as an electrical engineer in 1995-96:
Massachusetts. None of the remaining states mention‘ed by Mr. McKinney are )

“discipline“ states, so it was impossible for Mr. McKinney to have been registered in

- those states as an electnca! engmeer

78. Accordlngiy, the Heanng Officer fi f' nds that Mr. McKmney 5 statements
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provided with his 1995-96 California application regarding the specific states in which
he was registered as an electrical engineer were untruthful statements.

79.  Onjuly 13, 1998, Mr. McKinney signed another Application for
Registration as a Professional Engineer, which he then submitted to the Board of
Registration for Professional Engineers and Land Surveyors in California. As part of this
application, Mr. McKinney stated: |

Earl F. McKinney is licensed in 49 stafes, the District of
Columbia and Puerto Rico. in California registered as a
mechanical Engineer, License #18456. In addition, Earl is -
currently a licensed Electrical Engineer in Arizona,
Massachusetts, Missouri, Montana, Nebraska, New Mexico,
Ohio, and Wisconsin. Earl also has an application for
electrical engineer submitted for the state of Louisiana.
1 [Compl. Ex. 16, Tab 31] Mr. McKinney signed this Application in Kentucky. s
80.  With his application, Mr. McKinney submitted a page_\&ith 8 sealson it,
#withthe following hand-written notation: "8 states of 50 that | have obtained separate” .
“#-electrical engineer registrations." The 8 seals were professional engineer seals for.Mr.
- McKinney for the states of Arizona, Massachusetts, Missouti, Montana,. Nebraska, New
Mexico, Ohio, and Wisconsin. [Compl. Ex. 16, Tab 20]

81.  As part of the 1998 California application process, Arizona and
Massachusetfs verified that Mr. McKinney was registered as an electrical engineer in
those states. [Compl. Ex. 16, Tab 31} In addition, although New Mexico is not a |
"discipline" state, per se, it does qualify engineers in specific branches of engineering;

Mr. McKinney is qualified as an electrical engineer in New Mexico,

82. The remaining states included in Mr. McKinney's 1998 submission
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(Missouri, Montana, Nebraské,’ Ohio,'and Wisconsin) are ﬁot diséipline states, 50 it was
impossible for Mr. McKinney to have been registered in those 's-tates as an elec;tfical
engineer. Moreover, Mr. McKinney testified that, after he put the chart together
regarding his registrations (about wﬁich he testified in the Nevadé hearing on january 17,
1997), he knew that Ohio was not a discipline state; since he festiﬁed on jJanuary 17,
1997, that this chart had been put together, the Hearing Officer finds that Mr. McKinney
knew that Oﬁid was not a discipline state When Mr. McKinney made his 1998 )
submission to California. [Tr., Vol. lil, p. 29] |

83. Accordingly, th.e Héaring Officer finds that Mr. McKinney's statement
provided with his 1998 California apblication regarding the specific states in which he .
. was régistered as an-electrical engineer was an untruthful statemeﬁt. |

C.2.e, Defense fo Charge 2

' 84 Mr..McKinney's defense to charge 2-seems to-be that the.untruthful
statements that he made regarding the specific states in-which he was licensed -as an
electrical engineer were not maae inten.tiona!ly‘ Mr. McKinney makes two arguments in
supﬁor; of this defense.

85.  Mr. McKinney's first argument in suﬁimrt of this defense is that his |
statements at the Nevada hearing were not intentionally untruthful because he only
| testified that he "believed" that he was registered as an electrical engineer in about 13
states. He states that he was not "abso!ﬁtely sure" about the number of states in which

- he was registered.as an electrical engineer when he gave this testimony. [Tr., Vol. V, p.

84]
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: 86. The Hearing Officer does noé accépt Mr. McKinney's first argument in
support of this defense. In order for a "belief* tb act as a defense for making an
untruthful statement, the belief would need to be reasonable and to be held in good
faith. The Hearing Officer finds that Mr. McKinney‘s "be‘iief“ was neither reasonable nor

held in good faith.' First, Mr. McKinney testified that he knew the differehce between a

- “discipline" state and a "PE" state, and that he knew of 5 "discipline" states; given that

testiinony, it was not reasonable for Mr. McKinney to testify that he believed he was
registered as an electrical engineer in 13 states, when, according to his own testimony, it
would have been possible for him to be so registered in only 5 states. Second, the

Heal;ing Officer finds that it is neither reasonable nor in ‘go.od faith for Mr. McKinney to

- pledd ignorance regarding the status of his registrations as a professional engineéisince

Mr., McKihney clearly intends to practice engineering in the states in which he is

W 'regi'stered, it is his responsibility to know the way in which he is registered in those

“states; Third, the Heating Officer finds that the way in which Mr. McKinney is registered

as an engineer in tﬁe various states is a matter that is easily éscertainable and verifiable
from the various state agencies that register engineers; Mr. McKinney could easily have.
determined the way in which hé is registered i the various states if he had chosen to do
'50. Indeed, given that fact that Mr. McKinney testified that he has not even checked his
own files to make this détermination [Tr., Vol. lHl, p. 36}, it appears that determmmg the
status of hls reg:stratlons in the various states may be as easy. as checking his own fi Ies
Mr. McKinney's fack of reasorableness and good faith in this regard is evidenced by the

fact that, as late as the hearing held in this matter in November 2001, Mr. McKinney still
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did not know the way in which he is registered in the various states.

87.  Mr. McKinney's second argument in support of this defense is tha_t Mr.

McKinney thought that he was registered as an electrical engineer in the states that he

listed in his 1995-96 and 1998 California applications because his engineering seals for

those states included an “E* in the registration numbers that appeared on the seals. [Tr.,

Vol. I, p. 26]

88.  The Hearing Officer does not find this second argument plausible,

- however. First, not all of the seals that Mr. McKinney included in his California

applications include the letter "E" on the seal. Spécifical by:

~ Mr. McKinney's seals for Massachusetts and Arizona, which are the

only two states in which Mr. McKinney was registered as an electrical

~engineer, do not include the letter "E" on thé seals. Rather, the seals

include the word "electrical." [Compl. Ex. 16, Tabs 14 and 20]
including the word of the particular discipline for which the .
individual is registered on the sea! appears to be the standard for the

. seals for the "discipline” states: - Mr. McKinney's California seal

includes the word “mechanical,* which is the discipline for which
Mr. McKinney is registered in California [Compl. Ex. 16, Tab 21]; Mr.
McKinney's Nevada seal includes the phrase "méchanical engineer,“
which is the discipline for which Mr. McKinney is registered in
Nevada [Compl. Ex. 15].

" Mr. McKinney's seal for New Mexico contains neither the letter "E"

nor the word "electrical." {Compl. Ex. 16, Tab 20]

Secorid, Mr. McKinney,did not include Pennsylvania on his 1998 list of states for

which he claimed registration as an electrical engineer, even though his Pennsylvania

seal includes the letter "E." {Compl. Ex. 16, Tabs 14 and 20]

Third, Mr. McKinney testified that the Nevada hearing (which occurred on january

17, 1997) brought to his attention just how important it was tc'). know about the status of -
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| his registrations in the various states, {Tr.,Vol. lll, pp. 31-32] He indicated that after the

Nevada hearing he went back and checked and determined that the "E" on the seals
stood for the word “engineer" and did not indicatg licensure as an electrical engineer.
[Tr., Vol Ui, p. '29}‘ Thus, by at least the time of his 1998 California application, Mr.

McKinney knew that the "E" on an engineering seal did not indicate registration as an
g

electrical engineer.

89. Therefore, for all of these reasons, the Hearing Officer rejects this defense

to this charge.

C.2.f. Conclusion Regarding Charge 2

90, fn sum, the Hearing Officer finds that Mr. McKinney is guilty of the charge

of maklng untruthful statements regarding the number of states in whrch he is, reglstered
as an electrical engmeer @ in testsfymg before the Nevada-Board of Professnonai

E 'Engmeers, and (b) in applying for a Ilcense as an eiectrlcai engineer in Cailfornla

C.3. Charge 3: Statements Regardmg the Extent of Practice in Nevada

91, Charge 3is that Mr. McKinney, in testimony before the Nevada Board of

Professmnai Englneers and Land Surveyars, made statements in an untruthful manner

regardmg the extent of Mr. McKinney's engmeersng practice in Nevada [Statement of
Facts and Charges, 1A |

92. Durmg his testtmony at the Nevada heanng referenced above (January 17,
1997), Mr. McKmney testn” ed regardmg why he signed and sealed electrical englneermg
work in Nevada when he was not reg;stered as an electflca! engineer in Nevada:

Q: Wuu!d you exp!aln to the board why you stamped and
signed electrical engineering work éven though you are not
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registered as an electrical engineer in the State of Nevada? - - - ‘ - (

Mr. McKinney: Well, it was a mistake on my part. When

I'm doing a number of these projects, | guess | saw the ME
and { either did it mistakenly or | did not realize | was signing
an electrical sheet in the State of Nevada in which I'm nota
registered engineer. But | have made apphcatlon in the last
year for e!ectrlcai registration.

Q: That's my question, Mr. McKinney, were you aware that
you were submitting electrical plans to the State of Nevada at
the time you s:gned your seal?
Mr. McKinney: [ didn't at the time, | didn't realize or | didn't
- recollect at the time that | was not registered as an electrical,
And [ thought, in relation to some states relate this to being
incidental to the project because it's such a small space. .
So this is in some’ places considered incidental to the pro;ec:t,
_but l made an error by signing it not being registered in
Nevada as an electrical engineer,
[Compl. Ex. 15, pp. 9-10]
93. 'The Bbard alleges that these statements by Mr. McKinnejr were intended to ! <,
lead the Nevada Board to befieve that his seallng of one set of plans was an aso!ated
mcudent, and that he simply forgot that he was not registered as an eiectncai engineer in
Nevada, when in fact he was s involved with numemus projects in Nevada.
94, Between February 15, 1 994, and October 11, 1995, 26 dlfferent projects
located in Nevada came mto the officesof A & E Designers, Inc {Compl Exs 1 and 4]
: Those projects would have fequed some type of review by Mr. McKinney, There isno
: ewdence in the record however, that Mr. McKinney s:gned and sealed any of those ;
pfo;ects as an electrlcal engmeer Nor does the Hearmg Offi cer fi nd any evndence to
support the allegation that Mr. McKmney was attempting to mlslead the Nevada Board
regarding the extent of his work on Nevada projects; the speciﬁc question of the exten{

(
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of Mr. McKinney's work in Nevada was not discussed in any kind of detail, or in any
way by Mr. McKinney that the Hearing Officer finds to be misleading or untruthfuf.

95.  in sum, the Hearing Officer finds that Mr.-McKinney is not guilty of the
charge of making statements in an untruthful manner at the Nevada hearing regarding the
extent of Mr. McKinney's engineering p'ractice in Nevada.

C.4. Charge 4: Statements Regarding the Number of Engineers on Staff

96.  Charge 4 is that Mr. McKinney, in testimony before the Nevada Board of
Professionai Engineers and Lénd Surveyors, made untruthful statements regarding the
number of engineers on his staff. {Statement of Facts and Charges, § Al

97. During his téstimony in the aboﬂfe—referenced hearing in Nevada on |

January 17, 1997, Mr. McKinney testified regarding the number of people working with

him as follows:

Q: Perhaps it would be helpful if you advised the board as
to your size of your organization.

Mr. McKinney: OK. | have approximately 30-35 persons
and I've got three structural engineers, three elecirical
engineers, and three mechanical engineers, and | believe
about 25 CAD stations networked together on a Novell
network, driving two 38-inch Hewlett Packard-plotters. And
I've also got a Hewlett Packard 4B laser printer which runs
11 x 17 at 16 sheets a minute. And 1 also have a phone
modem with a separate line. I've got E-Mail, and I'm just
developing a web page. This is something I've researched.
“This is the 50-code requirement from all 50 states in the’
nation with all the deviation from whatever codes they ate,
A lot of people require that. That's going to be on our web
page in about 3 months.

. Q: OK, when you said you have 35 peopie s that you
that hasitorA & E?
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" Mr. McKinney: It's A & E i ;ust say we're in the firm, it's
approx:mately

.. Mr: McKinney: Well, yeah, I've got 30 people working
for me - I've got 3 structural engineers - and | can't do all the
work.

. Mr. McKinney:- | have 30 persons, and nine different
' engmeers :

Q: But you're a consultant to AE.

. Mr. McKinney: Right. They do the designs and i check and
review all the designs.

[Compl. Ex. 15, pp. 12, 15, 16, 40] Thus, Mr, McKinney testified that he had nine
engineers working for him: 3 structural engineers, 3 electrical engineers, and 3
mechanical. engineers. | |

38. When Mr. McKinney indicated that he had nine engineers workiﬁg for
him, he testified that he was mcludmg outside consultants whom he uses as needed He
consxders the outSIde consultants to be part of his organlzat!on {Tr., Vol. ilf, p 62; Vol
V, p. 85] He testified that he was referring to the outside consultants who wotk in and
around Lexington, Kentucky, but, in fact, he also uses outsidé (;onsultants from around
the country as needed. [Tr., Vol. V, pp. 83-84} |

99, A & E Designers, Inc., hsres engmeers as outsnde consultants as needed
when the company's work load requires such assistance. These consultants are hired to
work on parﬁcu!ar'pr]ojects_. [Tr.; Vol. IV, pp. 120-121; Vol. V, pp. 75, 161-162] The
company does thét, réther than'having.thef engineers on staff as full-time emp'loyees,
because the company does not have enough continuous work for the outside congu!tants

in the fields of their expertise. [Tr., Vol. V, pp. 74-75]
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100. Telephone ‘listings forA&E besigners,l inc.,, w_efe provided to the
company employees on October 29, 1996, December 6, 1996, and March 25, 1997.
[Tr., Vol. I, p. 93; Comp. Ex. 9] These are listings of people who work for the company.
full time; the listings also mclude some outside consultants,

101, These telephone listings are consistent with Mr. McKinney's testimony that

he had approximately 30 - 35 people working for him. The telephone listing for October

29, 1996, listed 27 people other than Mr. McKinney. The telephone listing for
December 6, 1996, listed 32 people other than Mr. McKinney. The telephone listing for
March 25, 1997, listed 30 people other than Mr. McKinney. [Compl Ex. 9]

102. The telephone listings, however, are not consistent with Mr. McKinney's

testimony that the 30 - 35 people that he had working for him included 9 engineers. The -

telephone listing for October 29, 1996, listed one full-time structural engineer (Bob
Wooton) and one outs:de consultant structural engineer (Farid Mohseni). The telephone

listing for December 6, 1996, listed one full—time 'structura! engineer (Bob Wooton) and

| oné outside consuitant structural engineer (Paul Haggard). The telephone listing for
March 25, 1997, listed one full-time structural eng:neer (Bob Wooton) and two outside

consultant structural engmeers (Paul Haggard and Fand Mohseni). [Tr Vol. |, , PP. 94-98;

Compl Ex. 9]

103, Mr. McKtnney s explanataon for this inconsistency is that the outside

consuitants often were not included on the telephone i|sttngs While the Hearing Off‘cer :

understands and accepts the fact that a company telephone list m:ght not include any of

the outsrde consultants used by the company, no credible evidence was presented to-

-
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* explain why the company telephone list would include some but not all of the outside

consultants used by the company at the time that the list was generated, On the March
27, 1997, telephone list, for example, there is a separate listing at the bottom of the page .
thaf is titled "consultants"; that separate listing includes only two engineer consultants,
No credible explanation was given regarding why, if there were, in 'fact, numerous other
outside consultants being used at the time that this list was generated, the names of the
othet consultants were not included on this list.

104. Even if, however, there were some credible explanation ‘fof not including
the names of all of the outside griginéer consultants-on the company telepHone list, there

has been no evidence offered fo supply the names of the 9 engineers whom Mr.

"Mékiﬁhey claimed were working for him in j.anuary 1997. When Mr. McKinney téstified -

abot this issue at the hearing in the present matter, hef_dentiﬁed by name only.thrée

; ;-bﬁgégﬂé-consultant engineers with whom he worked at that time: Paul Haggard'

N ”'”éstrﬁétiﬂ'ral engineer) Farid Mohseni (structural engineer), and Joe Pogue (structural-"f"”""

engineer). Mr. McKinney also identified Joe Howard (electrical engineer) as a consultant
with whom he presently works. [Tr., Vol. V, pp. 74-75] Although Tony Smith, the
former General Manager for A & E Designers, Inc., also testified that outside consultants

were used by the company, Mr. Smith only indicated that those outside consultants were

" electrical engineers and structural engineers. Except for the enginéer consultants on the

telephone listings (Bob Wooton, Paul Haggard, and Farid Mohseni), Mr. Smith identified. -

- none of the engineer consuftants'by name; neithet did Mr. Smith indicate the number of

those outside consultants who were used by the company. [Tr., _Vc!. iV, pp. 157—4 21]
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" Bob Wooton, a formef' full-time enginéer cbnsuitant for A & E Designers, Inc., identiﬂ_e& o . (
two Kentucky outside engineer consuitants, in addition to Paul Haggard and Farid ‘
Mohseni, who Wo;rked with the company at the timé in question.: Joseph Pogue
(structural engineer) and Grant W;lson (electrical engineer). Mr. Wooton a.iso testified
that he does not know Joe Howard, the electrical engineer consultant with whom Mr.
McKinney presently works. [Tr., Vol. i, pp. 94-98; Vol. Ilr,. pp. 43-47]
105, Thus, the H'eéring Officer finds that, while A & E Designers, Inc., may have
used additional consultants from time to time, in January 1997 the company uséd, at
most, five outside consultants on a regular enough basis to consider them to be part of
the company:. Bob Weoton (full-time structural); Paul Haggard (structural); Farid
Mohseni (structural); Joseph Pogue (structural); and Grant Wilson (electrical). Of those
five engineer consulta_nts, 4 are structural engineers ahd one is an electridai engineer; .- (
none of those individuals is a mechanical engineer. .Clearly, this number of consultant o
engineers does not constitute the nine engineers represented-by Mr. McKinney as being
part of *his organization," three of wﬁom were to bé structural engineers, fhree of whom
‘were to be electrical engineers, and three of whom were to be mechanical engineers.
106. -Amordfngly, the Hearing Ofﬁcer finds that Mr. McKinney is guilty of the
- charge of making untruthful s_tafements'at the Nevada hearing about the number of -

engineers on his staff.

-D, Category 2 of Charges: Allegations of Signing and Sealing Plans
inappropriately ‘ .

- ‘!-ﬁ7. - Charges 5, 6, 7, 8, and 9 deal with allegations that Mr. McKinney sighed

and sealed er{g'ineering plans inappropriately. The Héaring Officer will addresé each of
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these charges in turn. -First, however, the Hearing Officer will address background

~ information regarding the requirement of signing and sealing plans,

D.1. Background: Signing and Sealing Plans

108. | An engineer is required to sigﬁ, date, and stamp with his seal any plans
that the engineer has approved before the approvéd plans are delivered fo the client or to
a public agency. {See KRS 32.7;.3-40;:Tr.=, Vol. I, p. 65] The engineer's original éignature
and s_e_a! are required on each drawing included in every set of plans that the engineer

| has approved, whether the draWing is the original drawing or a copy of the origiﬁal
drawing. [Tr., Vol. IV, p. ﬁ?.] All states require a registered or Ii‘cen'sed e-n'giheer to sign
“and seal pnl ans that the engineer has approved. ([Tr., Vol. V, p. 177}
“ 109, The .engineér who sigﬁs and seals a plan becomes responsible for WhHat is

on each drawing that the engineer has signed and sealed: One of the reasons fof ™

':"""reé‘i)iﬁng a registered engineer to sign-and seal engineering pians is to ensure that

'f_"sor‘ﬁ"ééfipe'With the required expertise has reviewed the project and has determined‘that

the .'project meets the requiremerits for protecting life and safety.'_ [Tr., Vbl. vV, pp. 176-
1771 Mr. McKinney ‘belie\}es that the paramount duty of the engineer in reviewing plans
is to protect the life and safefy of the people who will be-occupying the building in
quésﬁpn. {fr., Vol. V, p. 16] |

110, When an engineer reviews a set of plans, the engineer should bé reviewing
the plans for code compliance and for engineering integrity.' {Tr., Vol. 1, p. 101] Some of
the review could require compﬂtations.- [Tr., Vol. 1, pp. 105-106} When such

computations are involved, the reviewing engineer either would have to do th_e_
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calculations from scratch or would have to check the calculations of the person who

drew the plans. [Tr., Vol. |, p. 127]

D.2, Charge 5: Signing and Sealing Engineering Plans Without Review

111, Charge 5 is that, between 1993 and 1996, Mr. McKinney customarily

signed and sealed engineering plans and mailed them out the same day or the next day
without having reviewed the plans, [Statement of Facts and Charges, § I]

- 112, In order to address this charge, it is important to understand prototype

- projects and plans, the way in which .prototype plans are developed and reviewed, and

the involvement of Mr. McKinney and A & E Designers, Inc., with the development and
review of prototype plans, Thereforé, before the Hearing Ofﬁcef‘addresses the substance

of this charge, the Hearing. Officer. will address this. background infdrmation.

D.2.a. Background: Protofype Projects and Plans
113. There are two general types of projects in engineering firms. One type‘ is
the specialty project, whichis a one—of~a~kihd=project. The-other type-are prototype
proj_ects, which are projects that have the same standérd design details in each project
and that use these standard design details on repeat projects. [Tr., Vol. i, p. 67; Vol. V,
pp. 160-161] | '

114. Common examples of prototype projects are fast food restaurants, hotels,

- and retail stores;

115, A plan for a prototype project may be developed for a specific building

code that is used by several states. The standard design details in-such a prototype plan

“would be complete and in compliance with the specific building code for_Which it was
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developed. [Tr'., Vol i, p: 19} The standal;d design details in such a prototype blan may
still need to be -changed to accommodate local building code requirements. [Tr., Vol. V,
p. 16] |

116, In éddition, a plan fora prototype project may be developed for different
regions of the country, to account for special climate and geological conditions in those

difference parts of the country. The standard design details in such a prototype plan

- would be sufficient to meet the same general climate and geological conditions ina

“region. [Tr., Vol. Ill, pp. 87:88; Vol. V, pp. 69-70] The standard design details in such a

prototype project-may still need to be changed to meet tocal differences in conditions.

For example, the soil conditions could differ even from one side of town to another side

- of:town; such differences would need to be taken into consideration in the final*design

details for the plan. {Tr., Vol. |, pp. 11-12]

==+ 117, Thus, even ifaplanisa prototy;)é design, the éngi_neer would need. to

‘review the plan, before the engineer signs and seals the plan, to ensure that the plan-

"~ meets all state and local code requirements and all requirements for different climatic

and geological —conditions; :

118. The time needed to design and review a project depends on the size and
natute of the project. if the project is a small project in an air:eaderxisting structure,
such as é mé!i, the projéct could be completed in a day. If ft is a farger, free standing

project, it could take 30-45 days to complete the project. [Tr., Vol. IH, p. 66]

-D.z.b. Background: Mr. McKinney's Involvement with Protdtvpe
Plans CL T :

119.  Mr. McKinney and A & E Designers, Inc., specialize in prototype projects,
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“such as hotels, restaurants, and retail étores" A & E Designers, Inc., directs its marketing
to cornpahies that do this type of repeat project, such as restaurants (e.g., McDonald's,

KFC, Taco Bell, and Pizza Hut), hotel chains '(e.g., Holiday inn Express), and retaiiers

(e.g., Claire's Boutique). [Tr., Vol. V, pp. 12-13]
120. At A &E Designers, Inc., approximately 85% of the company's piojects are

prototype projects and approximately 15‘70. of the company's projects are specialty

projects. {Tr., Vol. V, p. 161] Mr. McKinney describes the work performed by A & E

Designers as follows:

Projects include food service facilities, hotels, motels, and
resorts; shopping centers; office buildings; retail stores; _
housing; grocery stores; manufacturing plants; warehouses;
educational and training facilities; laboratories; post offices;
clubhouses.and recreational facilities; service stations.

(1} A & E Designers has provided Architectural and
Engineering Serwces for thousands of prototypes . across
the United States. .. . _

(2) A & E Designers has designed or site adapted a large
number of prototypes . ... (Please note that the design of
these prototypes have been completed over the past 20 .

years. Also many of these prototypes have been designed
under the name of Hamill and McKinney Archxtects and

Engineers, !nc.)
[Resp. Ex. 5] - _ |
. 121, Mr. McKinney often works with a national company (such as National )\ir
Systeaﬁs, Kinko's, and Heilig-Meyers) in the deVelopfra.eﬁt of thé'com;-)any‘s original
prototype designs. [Tr., Vol. lll, p. 7'2;.\’0!. Vip. 22] .Samietimes Mr.. McKinney will visit
the comp.any headduarters ancf Wor.k with co.mpan); officials' for.ti\;m or three days to

develop the prototypes. [Tr., Vol. V, pp. 22-23] Sometimes, such as with Holiday Inn
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Express, Mr. McKinriéy vﬁil obtain a contréd to produce the prototype designs for thé :
com ﬁ'any. [Tr., Vol. V, p 23] Sometimes, such as with Sonic lndustries, Mr. McKinney
will obtain a contract-tb upgrade the company's standard plans to meet all current codes.
[Tr., Vol. V,_ pp. 57-58; Resp. Exs. 12, 13]

122. Mr.'McKinney has Kelped to prepare prbtotype designs.‘for between'SO and
100 companies (hotels, retail store.s, and restaurants). [Tr., \(ol. V, p.' 24] The prototype

designs that are developed are then used in many different projects. {Tr., Vol. il§, pp. 73-

743 Vol. V, p. 23]

123. This preparation of a prototype désign occurs before Mr. McKinney is

"askéd to review a particular, site-specific project. {Tr., Vol. V, pp. 32-33]

124. One type of prototype desi.gn is for a store that is put into a mall orénother -
al ready-exlst:ng structure. Thése pro;ects are smaller and take less time fo design and ‘
review than the designs for a free-standing bualdmg [Tr., Vol. V, pp. 167—1 68]

125. A &E Designers, Inc., does a lot of these small prototype pro;ects, like
Ciair_e's Boutigue stores, which are six to eight hundred square feet stores located in
malls. The company completes about 200 Claire's Boutiques each year. Each project
can take less ihan one day to complete, [Tr.,Vol. llf, pp. 66-67] The company

completed over 200 Dollar General stores in 2001 ; each of those projects could be

.completed in less than a day. {Tr., Vol. lll, p. 671 The company completed over 180

Dollar Tree stores in"2001; each of those projects could be completed in about one day:

-{Tr Vol. i1, p. 67]

126 Some manufacturers will send in demgns for standard manufactured
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products t0 be reviewed and approved by A & E Designers, Inc. These products will
often be used over and over again‘ in the same type of facility, so the designs for these
products are used as prototype designs. {Tr., Vol. V, pp. 168-169]

127.  As more and more prototype projects are done for a client, fewer revisions

need to be made on the prototype plans. [Tr., Vol. V, p. 65] Less time is also needed in

the review process, because fewer changes need to be made in the plans. [Tr., Vol. I, p.

21; Vol. V, p. 65]

D.2.c. Background: Review of Plans and Projects at A &E
Designers, Inc,

128 There is some inconsistency in the testemony regarding the manner in -

which plans are hand led at A&E Desagners, Inc. Although Mr, McKmney testified that
" he reviews plans before they go the print room [Tr., Vol. V, p. 1111, Mr, McKmney also
testified that, when a set of engineering bians arrives in the offices of A&E Des;_ignefs,
Inc., the plans are delivered either to the print roorﬁ (for_ copying) or to Mr M.chnney‘s
office for review. [Tr., Vol. lll, p. 83] Mr. McKinney also testified that he did not sign
plans that had been copied in the print room until he had reviewed the pians m hls
office. [Tr., Vol. i, p. 83] | | |
129 Regard!ess of the manner in which it happens, once the plans are in their

. final form, the plans go to Mr. McKinney for his fi nai review and segnature and seal. [T F.

- Vol. V, pp- 170-1 71]
- 130, At A &E Designers, Inc., Mr. McKtnney signs and seals all plans that

require an engineer $ seal During the relevant time persod no one in the company

other than Mr McKinney sugned a,nd sealed any plans. [Tr., Vol. V, pp 159, 1 75] -
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131; Mr. McKinney provides "hanéis-on" oversight of the engineers and design
support staff that work for .'A & E Designers, Inc. He checks daily.on most of the projects
in the office. [Tr., Vol. V, p. 36} When he is out of the office, he calls into the office two
or three times a day. [Tr., Vol. V, pp. 81-82; Compl. Ex. 8, Tab 4]

o 132, There is daily communication between A & E Designers, Inc., and its
clients regarding the plans that have been submitted for review. [Tr., Vol. V, pp. 64-65]

133. During the relevant time period, A & E Designers, Inc., handled
approximately 1006 projects a year; approximately 1% - 2% of those projects were
loca;ced .in Kentucky. About 66“/0 - 70% (i.e., 600 - 700) of tﬁose 1000 projects réquired

Mr. McKinney's review of plans and his signature and seal on the final plans;

approximately 6 - 14 of those projects were located in Kentucky. [Tr., Vol. V, pp. 101,
- 173-175Y The remaiﬁing 300 - 400 projects per" year were requests for designs, requests -
for calculat:ons, specuf'cattons for review, requests for information, and samples. [Tr »

) Vol V, pp. 140-147] For all of these different types of projects at A & E Demgners, Inc.,

Mr, McKinney would perform the final review of each project. {Tr., Vol V, pp. 150-152]
1'34. | During the relevant time peribd, Mr. McKinney and A &E Deéigners, Inc.,
handied the projects that were located in Kentucky in the same manner in which they

handled the projects that were located in other states.

“The Hearing Officer notes that the parties spent a great deal of time arguing about these

numbers, based on what the 1994 and. 1995 Master Lists [Compl. Exs. 4 and 1, respectively]

either indicated or did not indicate about these numbers. The Hearing Officer finds no testimony
regarding the Master Lists very helpful or persuasive in making a finding regarding these numbers
based on the information in the Master Lists, The Hearing Officer makes her finding about these
numbers solely on the testimony of Mr. McKinney, which the Hearing Officer finds to be
credible testimony, ‘

-44-



D.2.d. Substance of Cﬁagge 5

135. The substance of Charge 5 centers on the question of whether Mr. .
McKinhey customarily signed and sealed engineering plans without first reviewing the
plans during the relevant time period. .

136. There seems t.o' be no dispute that plans would come into and go out from
A & E Designers, Inc., very quickly, sometimes within a day, during the relevant time
period. The timing of the c;)mings and goings of these plans at A & E Designers, Inc.,
however, has very iitt!e to do with deciding whether Mr. McKinney reviewed fhe plans
prior to signing and sealing the plans, because often the plans coutd be involved in

review by e-mail, or by in-person visit by Mr. McKinney, prior to the plans actually being

delivered to A & E Designers, Inc,, for-signature.and seal. Accordingly, the fact that plans -

may have been physically present in the offices of A & E Designers, Inc., for only a short
period of tijme-does not indicate the amount. of time that-Mr.-McKinﬁey; cbuld ha\)e spent
on the review of the plans pri(;r-to signiﬁg and;'seaiing the plans.

137. There is no evidence in the record that establishes the standard to be used
for setting the amount of time that-is required for an engineer to review a set of plans
‘prior to signing and sealing the plans. it does seem clear, however-, that fhe amount of |
., time required for review of plans depends on the nature of tﬁe project for which the

plans have been developed. |

138. Re\;'iew éan be done more quickly on prototype projeé_ts th'an '(;_n 'speciaity

- projects.. For examéle, A& E'De;signefs, inc., keeps a log of igéal code"requ-i.remehts; |

~

once a ﬁrototype plan has been altered to meet local code fequireme’nts, very little, if -
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any, change needs to be made on the pian‘for use in the same locality for another
building using the same prototype plan. [Tr., Vol. V, pp. 27, 33-34] Once A & E
Designers, Inc., has applied local code requirements to a prototype plan, the knowledge -
of those focal code requirements can be uséd in other prototype plans for the same
région. [Tr., Vo!. V, p. 34] |

139. Whatever specific amount of time may be required in the review of plans,
every set of piahs that comes to an engineer for signature and seal, whether for a

prototype project or for a specialty project, wili require some code review and some -

. revision, however minor. During the relevant time period, every set of plans submitted

to A & E Designers, inc., required some review by Mr. McKinney before Mr. McKinney

-sighied and sealed the blans for the project. [Tr., Vol. V, pp. 114-116] o

-140. Mr. McKinney testified that, for a prototype project such as a Perkin's'

restaurant, which has approximately 40-50 sheets in the final plans, Mr. McKinney:s.

- woiild-spend between 1 and 2 hours in reviewing the final plans. [Tr., Vol. llI, p::83]

For'a prototype project such as the Hoiiday Inn Express in Dry Ridgé, Kentucky, Mr.
McKinney would spend.a few hours in reviewing the final plans. [Tr., Vol. V, pp. 111-
1_12] Fora differeﬁt type of hotel, Mr. McKinney could spend a total of 30 - 40 hours in
reviewing the final plans. [Tr., Vol. V, p. 112]

141, 'Thus, accor_'ding to Mr. McKinney's testimony, it appéars that the mini'mum
amount of time thaf Mr. McKinney spent on reviewing the final plans for a prototype -

project was approximately 1 hour, and the maximum amount of time that Mr. McKinney

| sperit on reviewing the final plans for a prototype project was approximately 3 hours,
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142. The time required in this pr.of:ess, however, also included the time reduired
fog' Mr.. McKinney to actually sign each page of each set of the bians that he had
_revigwed. The amount -of time required for that process varied, according to the size of
the project and the number of sets that had to be signed.

143. The final plans for a free-standing, small fast food restauraﬁt such as Waffle
House would indude about 20-24 sheets per set of plans. [Tr., Vol. V, pp. 164-1 65]
The final plans for a McDonald's fast food restaurant would include about 3540 sheets
per set of plans, [Tr., Vol. V, p. 165} A larger restaurant, such as Perki'n's, would have
approximately 40-50 sheets per set of plans. [Tr., Vol. V, p. 166} Larger prototype
projects, such as the Holiday Inn Expresé in Diy Ridge, Kgntucky, would have as
approximately 125 sheets per.set of plans.. [rr., vol. lHl, p. 94; Vol. V, pp. 110-111]

144, A number of sets of these plans -would be made for Mr., McKinney to sign
and seal. Sometimes, two or three sets of the plans would be:@uired;.other times a.
significantly.larger number of sets (7.sets _orv-mére) of the plans woulid-be required. {T I.s
Vol. Hl, p. 95; Vol. IV, p. 49; Vol. V, pp. 164-166]

. 145. It would take Mr. McKinney between 30-45 minutes to sign three sefs of

24 sheets (for a total of 72 sheets) for a project such as Waffle House. [Tr., Vol. V, pp.

172-1 73] It would take Mr. McKinney approximately 2 hours to sign 5 sets of 125 sheets

- (for a total of 625 sheets). [Tr.,, Vol. V, pp. 110-111} There is no evidence in the record

regarding the amount of time that it would take Mr. McKinney to sign alarger number of

sets of plans.

146. Thus, according to Mr. McKinney's testimony, the minimum amount of

47

v
rf- (

( (



time that he would spend in signing the s‘efs of prototype‘piahs for a project would be
approximately 30 ﬁinutes; the maximum amount of time that he would spend'in signing
the sefs of prototype plans for a project would be approﬁmétely 2 hours.

147. Consequently, in combining the time that Mr. McKinney estimated tﬁat he
wou_ld spénd in reviewing and signing the sets of prototype plans submitted to him, the
minimum total amount of time (for bpth reviewing_and signing the sets of prototype
pfan’s for a project) would be a'ppréximately 1 hour and 30 minutes. The maximum total
amount of time (for both reviewing and signing the sets of prototype plans for a project)

would be approximately 5 hours. The average amount of time, then, for both reviewing

“-and signing the sets__of prototype plans for a project would be approximatety 3.25 hours.

148. Mr. Wooton testified that he saw plans come into the office of A .8k«

e Desigheré, Inc., and be signed and sealed with Mr. McKinney's signature and sealj-and
= seritback out without review by Mr. McKinney. [Tr:;, Vol..|, pp. 98-99] Mr. McKinney

- i testified that he pér‘sonally reviewed everything that he signed and sealed prior ta:signing

and sealing it. [Tr., Vol. lil, p. 837
149. The Hearing Officer finds that the evidence on the record, and simble ‘

arithmetic, support Mr. Wooton's assertions that plans were sent out of A & E Designers,

]

salthough Tony Smith, the former General Manager of A'& E Designers, Inc., testified that
Mr. McKinney reviewed every set of plans before the plans were sent out [Tr., Vol. IV, p. 66}, the
Hearlng Officer finds that Mr. Smith-could not have known if Mr. McKinney actually reviewed '
the plans before Mr. McKinney signed the plans. While Mr. Smith's testimony is credible
regarding the plans being sent to Mr. McKinney's office for review, there is no way for Mr, Smith -
to have known whether Mr. McKinney actually reviewed the plans that were in Mr. McKinney's

. office unless Mr, Smith had been in Mr, McKinney's office to observe such review. Mr. Smith, as |

General Manager of the company, simply had too many othei duties to perform to have spent
any appreciable amount of time in Mr. McKinney's office.
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inc., that contained Mr. McKinney's seal aﬁd signature, but that Mr. McKinney had not
reviewed. |

150. If Mr. McKinney had S{;ent 8 hours a day, 5 days a week, 52 weeks of the ,<
year in reviewing and signing plans (without ever taking a day off, and without ever
doing any other type of engineering work or work for A & E Designers, Inc.), Mr.
McKinney would have spent a total of 2080 hours a year in those tasks. If tﬁere were
600 sets of plans a year that required this service, Mr. McKinney would have averaged
3.47 hours per project; if there were 700 sets of plans a year that reduired th_is service,
Mr. McKinney would héve-averaged 2.97 hours per prbject.

151, Ifall of those sets of plans had been prototype plans, then it is possible that

Mr. McKinney.could have reviewed and:signed all.of those plans, if he had done nothing

else for those 2080 hours a year, because the average number of hqurs per project (2.97 -

3.—47 ‘hours} is consistent with the average number of hours (3.25 hours) that it would

- have taken, according to Mr. McKinnéy's testimony, for Mr. McKinney to have reviewed

and signed the sets of prototype plans, as discussed above.

152, All of the plans submitted for review by Mr. McKinney, however, were not

prototype plans. As Mr. McKinney testified, 15% of the projects at A &E Designets, Inc,.

were sbecialty projects; the plans for those speciafty projects would have taken

si.:bstantially more time for Mr. McKinney to review,

153 In add!tion, Mr. McKmney performed many other tasks in hls engmeermg

' practlce besides rev:ewmg, sugning, and sealing plans Mr McKinney llsts hlS '

requnssblll_tles inA&E Des:gners, Inc., during the relevant time periqd as follov\'{s:

. 49

R




* R

b
~
St

Responsible for management and design calculations of civil,
(site planning) architectural, structural, mechanical,
plumbing, electrical and fire protection; client liaison; faculity
programming, scheduling and budgetmg, overall project
development -and delivery; review of reports; studies and

- designs, with projects management design teams; research
and supervision; marketing; and contractual decisions..

[Resp. Ex. 5] All of the work in this list would have required some amounf of time from
Mr. McKinney.

154. This list of responsibilities includes the 300 - 400 other projects (that were
not pl ans) that were subm;tted to A & E Designers, inc., each year during the relevant
time period, all of which required some form of rewew by Mr. McKinney. Such review

would also have required some amount of Mr; McKinney's time.

e "‘” “155. In addition, Mr. McKinney testified that he spent significant amounis‘of

time he!ping to design or to develop the designs for original company prototypesff-?"s.l.lch

~Iwotkewould also require some amount of Mr. McKinney's time.

* 156, Mr. McKinney testified that he spent a great deal of time working, and that

“his working hours were not limited to 8 hours a day during the regular work week. But

even if Mr. McKinney had worked an extra 10 hours a week for 52 weeks a year, without
ever taking any time off, that would only total an extra 520 work hours a year. That

number of hours might have been enough time to cover Mr. McKinney's review of the

300 - 400 projects, other than plans, that Mr. McKinney testified he reviewed each year,

If thera were 300 such projects a year, those extra 520 work hours would have alfowed
an average of 1.73 hours of review for each project; if there were 400 such projects a

year, those extra work hours would have allowed an average of .77 hours of review for
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each pfq}ect’. There still would have been 50. time, howaever, for Mr. McKinney to have
performed all of the other businéss activities that Mr. McKinney testified that he
performed each year during the relevant time period. | |

157. Accordingly, the Heafing Officer finds that it was impossible for Mr.
Mél(inney to have performed all of the tasks that he says he performed and, at the same
tirﬁe, to have reviewed all plans prior to signing and sealing the plané. Consequently,
the Hearing Officer finds that, during the felevant time period, Mr. McKinney signed and
sealed plans without first reviewing the plans and, thus, that Mr. McKinney is guilty of
this chaige.® |

'D.3. Charge 6: Signing Blank Vellum and Blank Blue-Line Sheets

158. Charge 6-is that Mr. McKinney.signed blank vellum and blank blue-line
sheets so that, in his-absence, plans that had not been reviewed by him could be
processed and forwarded.. [Statement of Facts and Charges, § C]

159. Vellum is a type-of paper on which a plan is drawn. Blue-line paper is

‘paper that is used for making a copy from an original that is on vellum or another type of

original paper. [Tv., Vol. |, p, 74]
. 160. Mr. McKinney has signed blank blue-line paper on many occasions. He
often would sign a pack of 250 sheets of blue-line paper. [Tr., Vol. i, pp. 76-77; \/ol._ v,

" pp. 48-49]

‘The Hearmg Officer notes that thereé is some dlspute between the partles regardlng the
requirement that an engineer not sign and seal any document not prepared by him or under his
dlrect supervisory control. The Hearing Officer finds that this regulatory requirement is not
connected with this charge, because thére is no credible evidence in the record that Mr.
McKinney signed and sealed documents that were not prepared under his direct supemsory
control ‘
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161, M. McKinney testified that ﬁe signed blank uhdeveiéped_ blue-line paper
- when there were large numbers of copies to make for projects. le.} Vol. 1li, p. 94] He
did this because A & E Designers, Inc., uses an ammonia blueprint machine, and the
fumes bother his lungs. [Tr., Vol. lli, p. 94]

162. Mr. McKinney also-signed blank paper when the state seal was an
embossed seal, because it is hard to Wfite across an embossed seal. [Tr., Vol. V, pp. 80-
81] | | |

163. Mr. McKinney also signed blank pa;:ier before he left the office if he had
reviewed and approved plans that he then authorized office personnel to make copies of

in his absence. [Tr., Vol. I, pp. 95-96] This has happened on numerous occasions.
o [TriVat. 1, p. 771 _ : o
164, For example, Mr. Md(inney was absent from the offices of A & E- Designers
- fromjune 23 through Jd!y 3, 1994, when he was on a trip to Turkey. {Tr., Vol. |,. pp. 80,
“‘§:63-84}'=Compl. Ex. 8: Tab 4] Whilé Mr. McKinney was out of the office on this trip, Mr.
McKinney's signature and seal were pléced on plans for an Adyancé Auto Patis store in
Hopklinsville, Kentucky. [Tr., Vol. 1, pp. 84-85; Compl. Ex. 6]
- 165, Mr. Mcl(in‘ney.teétiﬁed that he approved some projects béfore he went to
Turkey and authorized his staff to-print the plané while he was out of the office. [Tr., |
Vol. Hi,p. 95] He signed oné bac‘:kage of 14 by 36 blue—liné paper and one package of
" 130 by 42 blue line paper before he left on his trip. [Tr., Vél. i1, p. 951 He took the

appropriate seals out of the locked cabinet where they are kept so that the seals would

be available to be used on these plans in his absence. [Tr., Vol. lli,. p. 96]
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166. Mr. McKinney testified that he never directed employees to print out plans‘ }( _

on pre-signed paper unless he had reviewed the plans first. [Tr., Vol. V, p. 83] Although
30b Wooton, a fom’\er er.nployeeof A & E Designers, Inc., testified that plans were
printed on 'pre~signed blue-line paper without Mr, McKinney's prior review of the.bians
when Mr. McKinney was out of the office, tﬁe Hearing Officer does not find that
testirhony credible; Mr. Wooton was not in a position to know whether Mr. McKinney
had reviewéd the plans prior to Mr. McKinney's absence from the office. |

167. The Hearing Officer ﬁﬁds no credible evidence in the record to support the
Board's assertion that, in Mr. McKinhey's absence, the pre-signed blue-line paper was

used to print plans that had not been reviewed by Mr. McKinney. In addition, the

Hearing Officer notes that there is no evidence in the record to indicate that engineering -

standards would prohibit an.engineer from signing blank blue-line paper prior to the
- . printing of sets of approved plans on the signed paper.
168. Therefore, the. Hearing Officer finds that Mr. McKinney i$ not guilty of this

charge.

D.4. Charge 7: -Inappropriate Use of Logo
169. Charge 7 is that Mr. McKinney used his logo in an inappropriate manner

by: (3) receiving plans from individuals who were not under Mr. McKinney's direct

| supervisory control, reﬁoving any identification that would be on the plans of the

“individual who prepared the plans, and then applying the logo of Earl F. McKinney or of
A & E Designers, Inc., to create the impression that Mr. McKinney had created the plans;

and (b) su_bplying his logo to other designers on electronic media so that those other
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designers could insert his logo-onto péans tb create the impression that Mr. McKinney
had created the plans. [Statement of Facts and Charges, § fi

170. The company logo for A & E Designers, Inc., is required to be placed on
each sheet that is part of the st of final project plans that have been signed aﬁd sealed
by Mr. McKinney. {Tr., Vol. V, p. 183]

171. During the time paridd in question, A & E Designers, Inc., was using
Computer-Assisted Design (CAD) Programs. [Tr., Vol. V, p 17} .

172. A majority of t,hé clients of.A & E Designers, Inc., would e-mail drawings to
A & E for review. [I;r., Vol. V, p. 17] Duriné the time period in question, clientg would

send drawings to A & E by electronic tran_sfnission, from a sending computer to a

' receiving computer. [Tr., Vol. V, p. 18] '

173. Twao clients that re_guiar!y sent drawings to A & E Designers by eléctronic

"transmission were Kinko's and Holiday Inn. The drawings would be sent back and fdrth

“by electronic transmission; the pary receiving the drawings would print them out;"

review them, make any chénges to them, and send them back to the other party. This

process would continue until the drawings were finalized and signed and sealed by Mr,

McKinney. [Tr., Vol. V, p. 19]

174. Sometimes, after the prototype plans had. been approved by Mr—.'McKirzney,t
the cﬁeﬁt would print out the required number of copies of ﬁhe hians for a particular site
éﬁd then seﬁd the.copies to Mr. McKinney fc;r his signature and ‘seai; these copies would
be printed out WEtﬁ M. l.\'/\(:l(‘inney-‘s'légo on ';chem. This was a'c'ostusavings measure for

the client. [Tr., Vol. V, p." 66]
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175, Th'ere Is no evidence inthe record that Mr. MecKinney's Ioge‘was eve‘r x
placed on plans that Mr. McKinney did not help to create or did not have the necessary
control over, | |

176. Therefore, the Hearing Officer finds that Mr. McKinney is not guilty of this

charge.

D.5, Charge 8:. Signing and Sealing Incomplete Plans for Holiday Inn

Express
177. Charge 8 is that Mr. McKInr\ey signed and sealed engineering plens for a
Hol iday Inn Exbrees in Dry Ridge, Kentucky, and submitted the elans to the t‘)epartment
of Housing, Buildings & Construction, knowing that the plumbmg plans were |

mcomplete [Statement of Facts and Charges, 1 Fl

178. Some time prior to September 20, 1996, Mr. McKinney signed and sealed

engineering plans for a Holiday Inn Express in Dry Ridge, Kentucky. The plans included

125 -sheets, Thetf were submitted to the Depart_ment of Housing, Buiidings &
Construction in Frankfort, Kentucky. [Tr., Vol. V, pp. 86—87, 90-91, 103}

179. The plans submitted to the Department of Housing, Suﬂdmgs &
Construction were complete except for two or three sheets of riser diagrams for the |
_ _plumbmg [Tr Vol V, pp. 86-87, 103]

‘ 180 The plumbing plans for such a pro;ect are requlred to be sent to the
-reglonal health department for rev:ew After the health department review, the p!ane are
’ sent on by the heaith department to the Department of Housmg, Bultdmgs &
Con_struetton. [Tr., Vo! V, pp. 87-88]

181. Mr. McKinney testified that it was not necessary to submit the plumbing
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diag‘rams to the Department of Housing, Bei!dings & Constructien at ihe.time thai the
rest of the plans were submitted, because those diagrams were not necessary for that
Department to begin its review of the plans. [Tr., Vol. V, pp. 90-91] The plans were sent
in without the plumbing diagrams in order to sta.rt. the permitting process on the plans.
[Tr., Vol. V, p. 90] Mr. McKinney knew.that the plumbing d_iagramg would be finished in
a day or two and then would be sent to the regional health department fer review. [Tr.,
Vol. V, p. 90] Mr. McKinney testified that the plans were complete for that particular
submiss‘ion to the Department of Housing, Buildings & Construction. [Tr., Vol. V, p

106}

182. This Holiday Inn project was in Grant County, Kentucky A&E Dessgners,

tnc sent 5 sets of plumbmg plans regardlng this project to the Northern Kentucky

Independent District Health Department for review on September 20, 1996. [Tr., Ve! V

pp. '89-90; Resp. Exs. 18, 19] After the District Health Department approved the

—' “blumt;"ihg plans, that depariment sent the plans to the _Depertment of Housing, Buildings

& Construction for that Department's review. [Tr., Vol. I, p. 65; Vol. V, pp. 90, 102]
183. On September 30, 1996, the Division of Plumbing, Department of
Housing, Buildings & Construction, sent Mr. McKinney a letter, stating:
- We are in receipt of plans from you for the above captioned
project [Holiday Inn Express, Dry Ridge, Kentuckyl. We
have rewewed these plans and cannot complete our review,
Please revise the riser d;agram 0] that it is drawn in
compliance with the Kentucky State Plumbing Code, and
attach it to each set of plans. Also, please label openings and
size all piping on the waste riser dlagrams

We are returning these plans to you NOT APPROVED which
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can be resubmitted to this office upon revising the riser-
diagram, and we will immediately reinstitute our review.

{Compl. Ex. 10] \ )
184. Qn October 11, 1996, the Division of Plumbing, Department of Housing,
Buiidihgs & Construction, sent Mr, McKinney a letter, stating:
We are in receipt of plans from you for the abave captioned
project [Holiday Inn Express, Dry Ridge, Kentucky]. We
have reviewed these plans and cannot complete our review
for the following reasons: :
1. Changes and revisions were made on one of -
the plans to assist you in revising the other plans
as noted. Please revise all other plans accordingly. .
2. Please include a hub drain riser diagram for
the vending area, the second and third floors
- drawn in compliance with the Kentucky State
Plumbmg Code and attach it to each set of plans.
3. The risers for "F* and "G" do not cotrespond |
. with the floor plan. Please clarify which openings
are for which riser. |
We are retuming these plans to you NOT APPROVED which
can be resubmitted to this office pending completion of the

above requested mformatlon, and we WIH reinstitute our
. review. :

[Compl. Ex. 10] _

185 It is not unusual fora perm:ttmg authonty, such as the Kentucky |
Oepartment of Housing, Buildings, & Constructlon, to send plans back with comments,
changes, and corrections on the plans. [Tr., Vol. {l, p p 13-14, 16, Vol. IV, p. 48] There
is no evidence in the record that such a return of pfans means that Mr. McKmney

submitted his plans mcorrectly in the first place
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186. 1In sum, the Hearing Ofﬁcerﬁnds that Mr.‘ichinney did not submit his
plans for this Hol iday Inn Express incorrectly or inappropriately when he submitted the
plans to the Kentucky Department of Housing, Buildings, & Construction without the 2
or 3 sheets of riser diagrams. |

187. Accordingly, the Hearing Officer finds that Mr. McKinney is nét guilty of
this charge. |

D.6. Charge 9-: Applying éngineering Seal to Survey Plat
~ 188. Charge 9 ié that Mr. ‘McKinney applied his Kentucky engineering seal to a

survey plat of three lots owned by Halray, Inc., in Hopkinsville, Kentucky. [Statement of

Facts and Charges, § H}

189. In 1994, Mr. McKinney signed and sealed a document that is labeled both

"site blari“ and "survey plat." [Compl. Ex. 13]

190, This document is a boundary survey. It shows things that are commonly

associated with a survey plat: the boundary of the property, some easements associated

_with that property, adjoining landowners, and vicinity maps. [Tr., Vol. ll, p. 99; Vol. Hil,

p. 109] This document is not a site plan, because it does not show things that typically
appear on site plans: drainage or planned drainage, building pads, original contours,
plus any proposed changes to.the contours, or sométhing that would identify the grading .

plan for a site. {Tr., Voi. i, pp. 99-100] A site plan will show the building on the site; it

~-also will show-a utility plan (water, sewer, gas, electrical) and/a grading plan. [Tr., Vol.

V, p. 95]

191,  Although'Mr. McKinney agreed that this document is a boundary survey
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[Tr., Vol. ill, p. 109], he later testified that he.intended to use the document as a site plan

so that it would not have to be reproduced. [Tr., Vol. V, p. 95] This document,

however, does not show the building on the lot, which is an important part of a site plan.

[Tr., Vol. V, pp. 127-130]
192. This document was part of a set of .plans-submitted fora Blockbuster Video
store in Hopkinsville, Kentuéky. The set of plans included 9 architectural sheets, 2.
structural sheets, 2 mechanical sheets, and 4 electrical sheets. [Tr., Vol. V, pp. 93-94]
| 193, The plat survey was provided by Crawford Land Sﬁweying of Nashville,
| Teﬁneséee. Crawford Land Suweyiﬁg is not a permitted surveying firm in _Kentucl&. The
oWner of that firm is James Allen Crawford, who has never been a licensed iand surveyo;;
| in Kentucky. [Compl. Ex. 13; Tr., V_o.l. i, p. 108]
o 194. in Kentucky, an individual may not act as a surveyor without being
registered as a surveyor. {Fr., Vol. i, p. 110} |
195. In Kentucky, an individual who performs a boundary survey is required to
be a registered land surveyor. [Tr., Vol. ll p. 111] An engineer may sign and seal a site
plan as part of a plan set, but he rﬁay not sign and seal a survey plat unless he is also a
registered land surveyor. [Tr., Vbl. V, p. 971
196. Mr. McKinney is not registeréd as a land surveyor in Kentucky. [Tr., Vol. -
W, p. 117] | |
197. Mr. Mcl(inney's reéson for signing and sealing this boundary survey, v_vhen
- he isrnot registered as a land surveyor, is that he was signing a great number of plans, "

and he signed this boundary su'wey in error. He indicates that he unintentionally signed
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and sealed the survey plat through oversight. {Tr., Vol. 1ll, pp. 109-113] Mr. McKinney
also assetts that what he should have done with this survey plat was to remove the

phrase "survey plat," as well as the name and address of the surveyor, and used the

- document as a site plan, [Tr., Vol. V, pp. 98-99] Usually, Mr. McKinney will take a

survey plat and reuse it to make the site plan. [Tr., Vol. V, p. 98]

198. Regardless of what Mr. McKinney believes he should have done with this

| 'boundary survey, the fact is that Mr. McKinney signed the boundary survey when he is

not a licensed land SUIVEYOr.

199. Therefore, the Hearing Officer finds that Mr, McKinney is guilty of this

charge.

i, Conclusions‘ of Law

-

1. The Kentucky State Board of Licensure for Professmnal Engineers and Land

Suweyors has jurisdiction over this matter pursuant to KRS 322.180.,
2 Pursuant to KRS 13B.090(7), the burden of proof is on the Corhphinant,

the Kentuck_y State Board of Licensure for Professional Engineers and Land Surveyors, to

_prove the charges against the Respondent, Earl F. McKinney, by a preponderance of the

evidence,

3. Based on the foregoing ﬁndings of fact, the Hearing Officer concludes that

the Board has proved the following charges against Mr. McKinney by a preponderance of

the evidence:

a. Category 1 of charges: Aliegatlons of Making Untruthful Statements
Connected with Practice as a Professional Engmeer

® Charge 1@ IC.1.c]: Mr. McKinney made untruthful assertions in
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his NCEES annual renéwals'_for‘ 1988 and 1989 by indicating thathe -/ (
was not presently then under investigation by any state, when he
knew that he was under investigation by the state of Texas.

.

® Charge 1() [C.1.d.]: Mr. McKinney made untruthful assertions in
his NCEES annual renewals for 1990, 1991, 1994, and iater years, by
indicating that his license had not been suspended or revoked by a
state when in fact his license had been suspended.

¢ Charge 2@a) [C.2.c.]: In testimony before the Nevada Board of

- Professional Engineers and Land Surveyors, Mr. McKmney made
untruthful statements regarding the number of states in which he was
registered as an electrical engineer.

® Charge 2(b) [C.2.d.}: In applying for a license as an electrical
engineer in California, Mr. McKmney made untruthful statements
regarding the number of states in which he was licensed as an
electrical engineer.

® Charge 4 [C.4.]: In testimony before the Nevada Board of
Professuonal Engineers and Land Surveyors, Mr. McKinney made
untruthful statements regardmg the number of engineers on his staff. _ (

e,

~b. Category 2 of charges: Ai!egattons of signing and seallng p!ans
inappropriately

® Charge 5 [D.2.): Between 1993 'and 1996, Mr. McKinney

. customarily signed and sealed engineering plans without having
rewewed the plans first.

‘e Charge 9 [D.6.}: Mr. McKinney applied his Kentucky engineering -
seal to a survey plat of three lots owned by Halray, Inc,, in
Hopkinsville, Kentucky.

4, - Based on the foregoing findings of fact, the Hearing Officer concludes that
the Board has not proved the remaining charges (Charges 3, 6, 7, and 8) against Mr,
McKmney by a preponderance of the evidence. |

5. The Board asserts that the charges that the .Board h_a_s proved against Mr.

© MeKinney constitute violations of certain provisions of KRS 322.1 80 and 201 KAR
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18:140 for the time period from 1989 through 1997.

6. For the relevant time period, KRS 322.180 provided, in pertinent part:

The board shall have the power to suspend, refuse to renew,
or revoke the registration of any registrant, reprimand, place
on probation, or fine not to exceed one thousand dollars

($1,000), any registrant who is found guilty by the board of:

. {2) Any . . . misconduct in the practice of engineering .,

. .. (4} Violation of the code of professional practice and
conduct which has been adopted by the board.

7. For the relevant time period, "engineering" and the “practice of
engineering” were defined in KRS 322.010(3) and (4) as follows:

(3) "Engineering" includes any service or creative work, the
adequate performance of which feqwred engineering
education, training, and experience in the application of
special knowledge_ of the mathematical, physical, and
engineering sciences to such services or creative work as
consultation, investigation, evaluation, ptanning, and design
of engineering works and systems, including engineering
works and systems which involve earth materials, water,
other liquids, and gases, planning the use of {and and waters,
and the review of construction for the purpose of assuring
compliance with drawings and specifications; any of which
embraces such service or work either public or private, in
connection with any utilities, structures, certain buildings,
building systems, machines, equipment, processes, work
systems, or projects with which the public welfare or the
safeguarding of life, health, or property is concerned, when
such professional service requires the application of
engineering principles and dafa. It does not include the
work ordinarily performed by persons who operate or
maintain machinery or equipment, such as locomaotive,
stationary, marine, or power plant operators, nor work
embraced within the practice of land surveying; ~ -

(4) "Practice of engineering” includes all professional
services included in subsection 3) of this section, together
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with the negotiation or solicitation for engineering work on
any project in this state, regardless of whether the persons
engaged in that practice are residents of this state or have
their principal office or place of business in this state or any
“other state or country, and regardless of whether they are
performing one (1) or ali of these duties, or whether they are
performing them in person or as the directing heads of
offices of organizationsl.]

8. For the relevant time period, the code of professional practice and conduct
provided, in pertinent part:
201 KAR 18:140. Code of professional practice and conduct.

Section 1. The engineer or land surveyor shall conduct
his practice in order to protect the public health, safety, and
welfare.

Section 2. The engineer or land surveyor shall issue
public statements only in an objective and truthful manner.

. . . Section 6. The engineer or land surveyor shall
perform his services only in areas of his competence.

Section 7. The engineer or land surveyor shall not affix
his signature and/or seal to any engineering or land surveying
plan, plat, or document dealing with subject matter in which
he lacks competence by virtue of education or experience,
nor {o any such plan, plat, or document not prepared by him

- or under his direct supervisory control.

.. .Seétion 9. The professional engineer or land surveyor
shall avoid conduct likely to discredit or reflect unfavorably
upon the dignity or honor of the profession.
9. The Hearing Officer will examine these statutory and regulatory provisions

fo determine if any of the charges that have been proved against Mr. McKinney

- - constitute violations of these provisions.
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A, Misconduct in the Practice of'fngineering |

10.  The first statutory provision that the Board asserts that Mr. McKinney
violated is KRS 322.180(2), which proscribes misconduct in the practice of engineering,
The 'Board asserts fhat Mr. McKinney violatéd this provision by the conduct for which
Mr. McKinney has been found guiity in Charges 1(a), 1(b), 5, and 9.

1. "Misconduct" is defined in Black's Law Dictionary, 7" ed., as "[a]
dereliction of duty; unlawful or improper behavior." |

12.  Therefore, in order for the cond_u& included in Charges 1(a), 1(b), 5 0r9
to constitute misconduct in the practice of engineering, the conduct must constitute
deréliction of duty, or unlawful or improper behévior, by Mr. McKinney in his practice of
engineering. | |

13.  The Hearing Officer cbncludes that the conduct included in Charges 1(a)’
and ‘i(b) does not constitute misconduct in the practice of engineering, because Mr.
McKinney's conduct of making untruthful asserfions in his NCEES annual renewai forms
is not strictly within the definition of "practice of engineering" in KRS 322.010(4).

14.  The Hearing Officer concludes that the conduct included in Chafge 5
constitutes misconduct in the practice of engineering, because 'Mr. McKinney's condtzct.
of_ signing and sealing engineering plans without having first reviewed the plans
constitutes deraliction of duty and improper behavior in Mr. McKinney's practice of

engineering. It was Mr. McKinney's duty, as-a professional engineer, to review all

engineering p[ahs prior to signing and sealing those plans; Mr, Mc:iéinney‘s faiture to

perform such a review prior to signing and sealing the plans was both improper and a
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dereliction of his duty as é professional enéineer.

15.  The Hearing Officer concludes that the conduct included in Charge 9
constitutes miséonduct in the practice of engineering, because Mr. McKinney's conduct
of applying his engineering seal to a survey‘plat constitutes dereliction of duty and
improper behavior in Mr. McKinney's practice of engineering. It was Mr. McKinney's
duty, as a professional engineer, t6 know what document he was signing and sealing,
‘and to know whether he had the authority to sign and seal that document; thus, it was
Mr. McKinney's duty, ‘as é proféssiona! e_z_ngineer, to know that his registration as a
;irofessionai engineer did not authorize him to sign and séa! a survey plat, and to
recognize that tlhe.document that he was signing and sealing was, indeed, a survey plat.
Mr. M‘(:Ki(nney's failure to recognize that he was inappropriately signi ng and sealing a
survey plat was both improper and a.dereliction of his duty as a professional engineer.

~ B. Violation of the Code of Professional Practice and Conduct

16.  The second statutory prq?ision that the Board ﬂﬁséerts that Mr. McKinney
violated is KRS 322.180(4), which proscribes any violation of the Code of Professional
- Practice and Conduct, which was adopted by the Board at 201 KAR 18:140. There are
several provisions' of this Codé that the Board asserts that Mr. McKinney violated. The .

Heariﬁg Officer will address each of those provisions in turn,

B.1. Duty to Protect the Public Health, Safety, and Welfare

17.  The Board asserts that Mr. McKinney violated Section 1 of the Code of.
Professional Practice and Conduct, which requires an engineer to conduct his practice in

: 'qrder to protect the public health, safety, and welfare. The Board asserts that Mr.

-65-

D ¥




L -

McKinney violated' this provision by the cdnduct for which Mr. McKinney has been
found guilty in Charges 5 and 9. |

18.  The Hearing Officer concludes that the conduct included in Charge 5
constitutes a violation of Mr. McKinney's duty to conduct his practice in order to prote&
the public health, safety, and welfare. By signing and sealing engineering plans without
reviewing the plans first, Mr. McKinney was conducting his practice in a manner that
would not protect the public health, safety, and welfare. As Mr. McKinney himself
téstiﬁeﬂ, the ﬁaramount duty of an engineer in reviewing plans is to protect the life and
safety of the people who \;viit be occupying the building in question, which should be
acconép!ished by that review of the plans. If an engineer does not review the plans prior

to signing and seailng the plans, the engineer cannot fulfill that duty of protectmg the

" public health, safety, and welfare through a review of the plans.

- -39, The Hearing Officer concludes that the conduct included in Charge-9-does

" not constitute a violation of Mr. McKinney's duty to conduct his practice in order to

protect the public health, safety, and welfare. There is no evidence in the record to
indicate that signing and sealing a survey piat inapp;opriately would violate the
engineer's duty to protect the public health, safety, and welfare.

B. 2. Duty to Issue Public Statements in an Objective and Truthful
Manner

20.  The Board asserts that Mr. McKinney violated Section 2 of the Code of
Professional Practice and Conduct, which requires an engineer to issue public statements:
only in an objective and truthful manner. The Board asserts that Mr, McKinney violated

this provision by the conduct for which Mr. McKinney has been found guilty in Charges
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1(a), 10b), 2(a), 2(b), and 4. o o
21, "Truth" means a "fully accurate account of events; fadua!ity." Black's Law

Dictionary, 7* ed. "Objective" means "[o]f, relating to, or based on externally verifiable

phenomena, as opposed to an individual's perceptions, feelings, or intentions." Black's

Law Dictionary, 7" ed.

22.  The Hearing Officer concludes that the conduct included in Charges 1(a),

. 1(b), 2(a), 2(b), and 4 constitutes a violation of Mr. McKinney's duty to issue public

statements only in an objective and truthful manner: In these charges, Mr. McKinney
was found guilty of making untruthful assertions in his NCEES annual renewals, in

téstimony'before the Nevada Board of Professional Engineers, and in his applications for

licensure in Califomnia.- All of these assertions by. Mr. McKinney were public assertions,

made in records that would be provided to public agencies and at a public hea'ring. In . < .

addition, all _61’ tﬁese'assertions by Mr. McKinney were not truthful, because 'the*f were
not accurate; neitﬁer were Mr. McKinney's assertions objective, because they were not
based on verifiable information that was available to Mr. McKinney. Making these |
assertions constitutes a violation of this Code pravision.

B.3. Duty to Perform Services Only in Areas of Competence

23, The Board asserts that Mr. McKinney violated Section 6 of the Code of
Professional Practice and Conduct, which requires an engineer to perform his services

only in areas of his competence. The Board asserts that Mr. McKiriney violated this

‘provisiori by the conduct for which Mr. McKinney has been found guilty in Charge 9.

24.  The Hearing Officer concludes that the conduct included in Charge 9 .
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'_ constitutes a violation of Mr. McKinney's duty to perform his services only in areas of his

competence. In Charge 9, Mr. McKinney was found guiity of applying his engineering
seal to a survey plat, when Mr: McKinney was not qualified or registered as a land
surveyor. By such action, Mr. McKinney clearly was performing his services in an area

outside of the areas of his competence.

B.4.' Duty Regafding Affixing Signature and Seal to Engineering Plan

25.  The Board asseris that Mr. McKinney violated Section 7 of the Code of
Professional Practice and Conduct, which requires an engineer to not éfﬁx his signature
and/or seal to any plan, plat, or document dealing with subject matter in which the

engineer lacks competence by virtue of education or experience, nor to any such plan,

. plat; or:document not prepéred by the engineer or under the engineer's direct -

supetvisory control. The Board asserts that Mr. McKinney violated this provision by the

conduc:t_ for which Mr. McKinney has been found guilty in Charges 5 and. 9.
26. The Hearing Officer concludes- tﬁat the conduct inctuﬂed in Charge'5 does
not constitute a violation of the duty articulated in this section of the Code. Although the
Hé_afing Officer has found Mr. McKinnéy guilty of the conddct in Charge 5 of signing
and sealing engineering plans without having reviewed the plans first, there is no ﬁn;iing
in that charge that Mr. McKinney affixed his signature and seal to a plan that he was not
corr;petent to sign and seal. Neither is there any finding that Mr. McKinney affixed his
sigﬁaﬁure and seal to a plan that was not preparéd either by Mr. McKi_hney or under Mr.

McKinney's direct supervisory control.

27."  The Hearing Officer concludes.that the conduct included in Charge 9
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constitutes a violation of Mr. McKinney's dﬁty ot to affix his signature and seal't'o any

plan with a subject matter in which the engin‘éer.lacks éompetence. l-'n Charge 9, Mr.

McKinney was found guilty of applying his engineering seal to a survey plat, when Mr.

McKinney did not havé competence in the area §f land surveying. This conduct
constitutes a violation of this Code provision.

28.  The Hearing Officer concludes that Mr. McKinney has not been found
guilty of any charge that alleges that Mr. MgKinney signed and sealed a document not
prepared by Mr. McKinney of under Mr. McKinney's direct _5upervfsory control.

. Therefore, there is no need to ad&res‘;s Mr. McKinney's motion to dismiss the charges

concerned with the phrase "direct supervisory control."

B.5. Duty to Avoid Conduct Likely to Discredit or Reflect Unfavorably

Upon the Dignity or Honor of the Profession

29, TBe Board ésserts that Mr. McKinney violated Section 9 of the Code of
Professional Practice and Conduct, Which requirés af-w engineér to avoid conduct li kefy to
&iscredit or réﬂect_unfavorably upon the dignity or honor of the prot;ession. The Board
asserts that Mr. McKinney violated this provision by the conduct ft_)r v_zhich Mr.
McKinney has been found.g.u'iity in Charges 1(a), 1(b), 5, and 9.

| 30. Tﬁe Heéring Officer concludes thgt the conduct in ali of these charges
;:onstitutes a violation of Mr. McKinneY‘s duty to avoi.d cﬁnducft likely to discredit or
reﬂect unfavorably upon the dtgmty or honor of the professnon As discussed above, all
of the conduct mcluded in these charges was found to wolate a statutory prov:smn as
well as at least one section of the Code of Professional Practice and Conduct Conduct

- that vuo!ates these statutory and regulatory prowsmns will naturally reflect unfavorably
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o upon the dignity or honor of the profession.

C. Summary of Conclusions of Law Regarding Charges

31.  Insum, the Hearing Officer concludes that the charges that have been
proved against Mr. McKinney constitute statutory and regulatory violations as follows:
® Misconduct in the Practice of Engineering [KRS 322.180(2)]

® Charge 5: Between 1993 and 1996, Mr. McKinney customarily
- signed and sealed engineering plans without having reviewed the
plans first.

® Charge 9: Mr. McKinney applied his Kentucky engineering seal to
a survey plat of three lots owned by Halray, inc., in Hopkinsville,
Kentucky. '

e Violations of the Code of Professional Practice and Conduct [KRS
322.180(4) and 201 KAR 18:140] -

e Violation of the Duty fo Protect the Public Health, Safety, and
Welfare {201 KAR 18:140, Section 1] '

e Charge 5: Between 1993 and 1996, Mr. McKinney, |
RV ' customarily signed and sealed engineering plans without having
: ‘reviewed the plans first, :

@ Violation of the Duty fo Issue Public Statements in an Objective
and Truthful Manner [201 KAR 18:140, Section 2]

® Charge 1(a): Mr. McKinney made untruthful assertions in his
NCEES annual renewals for 1988 and 1989 by indicating that he -
was not presently then under investigation by any state, when he
knew that he was undér investigation by the state of Texas.

@ Charge 1(b): Mr. McKinney made untruthful assettions in his
NCEES annual renewals for 1990, 1991, 1994, and later years,
by indicating that his license had not been suspended or
revoked by a state when in fact his license had been suspended.

@ Charge 2(): In testimony before the Nevada Board of

Professional Engineers and Land Surveyors, Mr. McKinney made-
- untruthful statements regarding the number of states in which he
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was registered as an electrical engineer.

¢ Charge 2(b): In applying for a license as an electrical
engineer in California, Mr. McKinney made untruthful
statements regarding the number of states in which he was
licensed as an electrical engineer.

¢ Charge 4: In testimony before the Nevada Board of
.Professional Engineers and Land Surveyors, Mr. McKinney made
untruthful statements regarding the number of engineers on his
staff, -

- @ Violation of the Duty to Perform Services Only in Areas of
Competence [201 KAR 18:140, Section 6] -

¢ Charge 9: Mr. McKinney applied his Kentucky engineering
seal to a survey plat of three lots owned by Halray, Inc., in
Hopkinsville, Kentucky.

® Violation of the Duty to Avoid Conduct Likely to Discredit or
Reflect Unfavorably Upon the Dignity or Honor of the Profession
[2071 KAR 18:140, Section 9]

) o Charge 1@@): Mr. McKinney made untruthful assertions in his
- . NCEES annual renewals for 1988 and 1989 by indicating that he

. was not presently then under investigation by any state, when he’

knew that he was under investigation by the state of Texas.

® Charge 1(b): Mr. McKinney made untruthful assertions in his
NCEES annual renewals for 1990, 1991, 1994, and later years,
bu indicating that his license had not been suspended or
revoked by a state when in fact his license had been suspended.

o Charge 5: Between 1993 and 1996, Mr. McKinney
. customarily signed and sealed engineering plans without having
reviewed the plans first.

® Charge 9: Mr. McKinney applied his Kentucky engineering
seal to a survey plat of three fots owned by Halray, Inc., in
Hopkinsville, Kentucky. '

D. _Motion to Dismiss Charges Concerning Other States

32.  Mr. McKinney has submitted a Motion for Directed Verdict, which is

.
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essential Iy a motion to dismiss, re'gardjng ény charges that cohcern a speciﬁc act that
took place in another state or that concern Mr, McKinney's signing énd sealing plans for
projects that were located in other states. Although Mr. McKinney is not very specific
about the exact charges that he is referencing in this motion, the Hearing Officer
concludes that fhose charges are the charges that concern Mr. McKinney's Nevada
testimony [Charges 2(a), 2(b), and 4] and the charge that concerns Mr. McKinney signing
and ‘sealing engineering plans without reviewing the plans first {Charge 51.”
| 33.  Mr. McKinney's first argument in support of this motion .is an argumeht of
statutory construction, in which he asserts that the language of KRS 322.010(4) indicates
that the legislature intended for the Board to regulate the practice of enéineering only
withinthe Commonwealth of Kentucky. The Hearing Officer will not discuss this -
argument in any detail, because this argument has aiready been addressed and rejected-
by'tﬁé-!{?éntucky Court of Appeals.in McKinney v. Kentucky StateBoard of kegis&aﬁon
for Pf‘c‘mhgé;sional Enginee(s and Land Surveyors, Ky. App., 93.CA-001 561-MR{ whicﬁ isan
eaflier version of this same dispute between the parties.
In that decision, the Court of Appeals stated:

States can exercise their police power in matters affecting the

_safety, welfare, comforts and conveniences of their citizens. .

. . And, states have the authority to regulate occupations and -

professions where the safety and welfare of the public are
concerned. . . . Therefore, even if [Mr. McKinney] was

“The Hearing Officer notes that, while 98-99% of the engineering plans connected with
Charge 5 were for projects that were located in states other than Kentucky, 1-2% of the
engineering plans connected with this charge were for projects that were located within
Kentucky. Even though the number of engineering plans for projects in Kentucky is a relatively
small number, the fact remains that Mr. McKinney has been found guilty of signing and sealing
those plans without first reviewing the plans.

12
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approving only projects located outside the state, if such ay
approval involved unsafe projects, Kentucky has an (
obligation to protect not only its citizens, but to prevent

unsafe actions by its citizens, if such actions affect out-of-

state citizens.

Accordingly, we hold that under the language of KRS
322.080 and KRS 322.010(3)(4); the Board has the authority .
to initiate a disciplinary action against [Mr. McKinney] for his
practice of engineering as it related to projects outside the
state of Kentucky.

Id. at p. 8 [citations omitted]. Thus, the Hearing Officer concludes that the Court of

- Appeals has already decided this issue regarding the interpretation to be given to the

Board's statutozy authority to bring these charges against Mr. McKinney. [For the Board's

easy reference, the Hearing Officer is attaching a copy of this decision by the Court of

'Appeals as Attachment 2.]

34.  Mr. McKinney's second argument in support of this motion is thatthe <

recent Kentucky Supreme Court case of Union Underwear Co., Inc. v. Barnhart, Ky., 50

.S.W.3d 188 (2001), mandates the result requested by Mr.'MéKinney. The Hearing

Officer disagrees.

In Bamhart, the Kentucky Supreme Court determined that the Kentucky Civil
R:ghts Act cannot be applied outside Kentucky. The Court found that the only
connectlon to Kentucky of this lawsuit alleging age discrimination was that the employer
had its headquarters in Kentucky, the emp!oyee had no connection with Kentucky, and
the alleged discrimination occurred either in South Carolma or Alabama.
The Hearing Ofﬁ_cer concludes that the Barnhart case is distinguishabie from this ‘
instant ‘case jnyelving the Board and Mr, McKinney. in the Barnh_é'r.t case, a privafe

L
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individual was suing a private company for alleged discrimination. In the instant case, a
state agenéy that regulates the practice of engineering is bringing an action against one of

the individuals whom it has licensed and whose license it has the authority to regulate.

 In the Barnhart case, the private individual had no connection with Kentucky, and the

al!egedldiscrimination did not occur in Kentucky. In the instant ca'se, both Mr.
McKinney and the Board are cdnnected to Kentucky; Mr. McKinney's main office is
located in Lexington, kentucky, and the Board is a Kentucky state agency. In the
Barnhart case, the private individual was suing the private_, corporation to remedy alvleged
misconduct. performed by the private corporation against the private individual. In the
instant case, the Board is exercising its duty to the public to ensure that Endi\}iduais who
are licensed to practice engineering in Kentucky meet the requisite reqqirel-nents and
standards of professional engineers in Kentucky.,

= “The Hearing Officer conciudes that, because there are so many differences
betweeﬁ the Barnhart case and the instant case, the holding in the Barnhart ca;se is not
applicablé to the charges brought égainst Mr. McKinney by the Board in the instant case.

For all of these reasons, the Hearing Officer concludes that Mr. McKinney's

motion to dismiss these charges Qhould be and is deni‘gd:

E, Assessment of Appropriate Sanction

'35, In détermining the appropriate sanctioh for the charges for which Mr
McKinnéy has been found guilty, the Hearing Officer has considered the nature of the
charges for which Mr. McKinney has been found guilty. Contrary to Mr. McKinney's

assertion th‘ét many of these charges are "form over substance,” the Hearing Officer

-~
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concludes that the charges for which Mr. McKmney has been found guilty are of a very
|  serious nature and go to the very essence of practicing as a professlonal engineer.
36.  The Hearing Officer has also considered the number of charges for which
Mr. McKinney has been found guilty. This is not a situation in which an individual has
been found guilty of an isolated, non-recurring incident. The charges for which Mr. |
McKinney has been found guilty often involverecurrin.g incidents of the same type of
conduct. |
37.  inaddition, the Hearing Ofﬁcer' has considered the fact that some of the
charges for which Mr. McKinney has been found guilty in this case are similar to charges
for which Mr. McKinney was found guilty in previoﬁs proceedings in other states,
Specifically, the Hearing Officer notes that:
® Mr. McKinney was found guilty in 1989 in Texas of erroneously sealing
Qnd stamping outside his discipline on two occasions with respect to surveys;
® Mr. McKinney was foun& guilty in 1989 in Texas of representing to the
Board in a letter that he had Texas licensed engineers on his staff who were prof‘ icient in
civil and structuraf engineering, and that he had a qualified soils investigation analyst on
his staff, but, during his testimony, not rem&mbermg who those staff members were and
i not wanting tiryze to determine the answer; and
® Mr. McKinney was found guilty in 1997 in Nevada of stamping and
signing plans that involved electrical eﬁgineering when Mr. McKinney was not licensed
to practice electrical engineeriné in Nevada. C

The Hearing Officer concludes that the repeat nature of the similar charges in the

). . 7 -75-
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instant case indicates that Mr. McKinney hés previously not understood the sjgnificance
bf the cﬁarges for which he has been found guilty. |

38. The Hearing Officer concludes that the serious nature of the charges, the
number of the charges, and the repeat nature of some of the charges for which Mr.
McKinney has bee_n found guilty all combine to indicate that Mr. McKinney's license as a
professional engineer should be suspended for five (5) years, and that Mr. McKinney
should be required to pay a fine of $1,000. In addition, the repe'at natﬁre of some of the
charges, and Mr. Mchnney‘s attitude that some of these matters are not very important,
indicate that Mr. McKinney should be required to receive Board-approved training
regarding the- Code of Professional Practice and Conduct before his license is reinstated. '

IV. Recommended Order

Based on the foregoing findings of fact and conclusions of law, the Hearing
bfﬁcé; recpmmehds that the Kentucky S'tate Board cf Licensuré for Professional
Enéineers and-Land Surveyors issue én Order that finds the Respondent, Earl F.
McKinney, guilty of violat_ing'KRS 322.180 in the manner outlined above.

The Hearing Officer also recommends that the Kentucky State Board of Licensure
for Professional Engineers and Land Surveyors issue an Order as follows: |

1. Mr. McKinney's license as a professional engineer shall be suspended for a

period of five (5) years, from the date on which the Board's Order is served upon Mr,

-Mt_:Kinney..
2. Mr. McKinney shall pay a fine to the Kentucky State Board of Licensure for

. Professional Engineers and Land Surveyors in the amount of $1,000.00.
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3. Mr. McKinney's license as a professional engineer shall not be reinstated
until Mr. McKinney requests reinstatement of his license and demonstrates that he has
paid the assessed fine in full and that he has completed 12 hours of Board-approved

frainirég regarding the Code of Professional Practice and Conduct,

V. Notice of Exceptions and Appeal Rights

" Pursuant to KRS 13B.110(4), each party shall have fifteen (15) days from the date
this Recommended Order is mailgd within which to file excep‘ti.ons to the Recommended
- Order with the Kentucky State Board of Registration for Professional Engineers and Land
Surveyors. |
The final Order of the Kentucky State Boérd of Registration for Professional

Engineers and Land Surveyors may be appealed pursuant to KRS 13B.140(1), which

states:

Alt final orders of an agency shall be subject to judicial
review in accordance with the provisions of this chapter, A
party shall institute an appeal by filing a petition in the
Circuit Court of venuie, as provided in the agency’s enabling
statutes, within thirty (30) days after the final order of the
agency is mailed or delivered by personal service. if venue
for appeal is not stated in the enabling statutes, a party may
appeal to Franklin Circuit Court or the Circuit Court of the
county in which the appealing party resides or operates a
place of business. Copies of the petition shall be served by
the petitioner upon the agency and all parties of record: The
petition shall include the names and addresses of all parties
to the proceeding and the agency involved, and a statement
of the grounds on which the review is requested. The
petition shall be accompanied by a copy of the final order.

Pursuant to KRS 23A.010(4), "Such review [by the Circuit Court] shall not constitute

an appeal but an original action." Some courts have interpreted this language to mean
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e that a summons must be served upon filing an

SO RECOMMENDED this 3™ day of May,

appeal in Circuit Coutt.

2002,

Qe Ohvoeled

Ann M. Sheadel

~ Chief Hearing Officer
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Division of Administrative Hearings .
Office of the Attorney General

1024 Capital Center Drive, Ste, 200
Frankfort, Kentucky 40601-8204
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COMMONWEALTH OF KENTUCKY
FRANKLIN CIRCUIT COURT  /
DIVISION I
CIVIL ACTION NO. 02-CI-00905

EARL F. McKINNEY PETITIONER
v. i OPINION AND ORDER

KENTUCKY STATE BOARD OF

LICENSURE FOR PROFESSIONAL -

ENGINEERS AND LAND SURVEYORS RESPONDENT

L I B T T

This matter is before the Court upon the Petitioner’s. Ear] F. McKinney

- ("McKinney™), appeal from the Respondent s, Kentucky State Board of Llcemsm‘e for

SN

] :" Professmnal Engmeers and Land Surveyors (“Board”), Fi mal Order revokmg McK_mney 8
license.
This Court has considered the parties’ arguments and reviewed the record,

‘memoranda, and applicable law. The Court now AFFIRMS the Board’s Order.

INTRODUCTION
- Earl F. McKinney has been registered or licensed as a professional engineer in the
' .Commonwealth of Kentucky since April 21, 1964. He has also obtamed professional
a"émglneer status in 48 other states through remprocuy Heis Preszdent of A & E -

Des1gners Inc., which has its main ofﬁce in Lexmgton Kentucky He specxahzes in
AS CLERK QF THE FRANKLIN. G!HQUIT]DISTBIGT : .

OURT 1 DO GE%@%W dthd iR e plams for restaurants, hotels and retaxl stores. '4
O D GORRECT COPY OF THE CRGINA ﬁ%é’ﬁ%%p (

( it RECORD IN BY OFFIGE, IN "‘ﬁﬁ.&’i HACKY
WHEEEOF wgnsz)‘w HAND THIS & :l

ﬂAY OF ln




Almost all of McKinney's practice involves projécts that are physically located outside of
the Commonwealth of Kentucky. |

The Board brought nine charges against McKinney essentially alleging, among
other items, that he routinely signed and sealed engineering plans for ‘repeat projects’
without adequate review. The Heariﬁg Officer found McKinney guilty of five of the
charges. The Board adopted the Hearing Officer’s Order and revoked McKinney's

' iicepse to practice engineering in the Commonwealth of Kentupky..

McKinnéy filed this appeal arguing that tfw Board’s final order was not supported
by substantial evidence on the record and that the sanction imposed was an abuse of its
discretion in violation of KRS Section 13B.150 (2). This Court disagrees with McKinney

and AFFIRMS the Board’s Final Order.

DISCUSSION
When this Court is presented with an appeal from an administrative agency, the
Cogrt’ s function is to ensure that the agency did not act arbitrarily in that its decision is
based on substantial evidence of fact in the record and that it did not apply the wrong rule
‘of law. Kentiicky Unemployment Insurance Comm'n v. King, Ky. App., 657 S.W.2d 250
(1983). Evidence is substantial if “when taken alone or in light of all the evidence it has
sufficient probative value 10 induce conviction in the min&s of reasonable men.”
" Kentucky Racing Comm'nv. Fuller, Ky., 481 S.W.2d 298, 308 (1972) (citing .
Blankenship v. Lloyd Blankenship Coal Co., 463 S.W.2d 62 (1970)). “The possibilify of

drawing two inconsistent conclusions from the evidence does not prevent an
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COMMONWEALTH OF KENTUCKY
KENTUCKY STATE BOARD OF LICENSURE FOR
PROFESSIONAL ENGINEERS AND LAND SURVEYORS

ADMINISTRATIVE ACTION NO. 98-KBELS-0163

KENTUCKY STATE BOARD OF LICENSURE FOR
PROFESSIONAL ENGINEERS AND LAND SURVEYORS PETITIONER

VS: : "~  FINAL ORDER

EARLF. McKINNEY, PE #5580 RESPONDENT

* % Aok

The Board having considered the entire Record in this proceeding, including,
but not limited to various motions by the parties, the Trial Transcripf, exhibits i_utrqdﬁced
into evidence, and the Hearing Officer’s Findings of Fact, Conclusions of Law and
Recommended Order, and being sufficiently advised, it is the FINAL ORDER of this
Board that the Hearing Officer’s Findings of Fact and Conclusions of Law
are ADOPTED as a part of this Board’s Final Order as if fully set out herein.
It is further ORDERED that Earl F. McKinney’s license to practice enginecﬁng in the

Commonwealth of Kentucky be REVOKED.

This Final Order of the Kentucky State Board of Licensures for Professional

Engineers and Land Surveyors may be appealed pursvant to KRS 13B.140(1),

which states:
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“All final orders of an agency shall be subject to judicial
review in accordance with the provisions of this chapter. A party
shall institute an appeal by filing a petition in the Circuit Court of
venue, as provided in the agency’s enabling statutes, within thirty
(30) days afier the final order of the agency is mailed or delivered
by personal service. If venue for appeal is not stated in the
enabling statutes, a party may appeal to Franklin Circuit Court or
the Circuit Court of the county in which the appealing party resides
or operates a place of business. Copies of the petition shall be
served by the petitioner upon the ageney and all parties of record.
The petition shall include the names and addresses of all parties to
the proceeding and the agency involved, and a statement of the
grounds on which the review is requested. The petition shall be
accompanied by a copy of the final order.

Pursuant to KRS 23A.010(4), “Such review [by the Circuit Court] shall not

constitute an appeal buy an original action.”

WITNESS my hand this the [[ day of July, 2002.

? WM
JAMES.] Y, PE, PLS, C AN
KENTUCKY STATE BOARD OF LICENSURE FOR

PROFESSIONAL ENGINEERS AND LAND SURVEYORS

ENTERED, this the %%9

B. David Cox,_Bxecutiv/e/ Director
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing Final Order has been hand delivered to
Robert W. Fentress, Kentucky State Board of Licensure for Profession Engineers and Land Surveyors, for

. entry; andpailed via U.S. Mail, Certified, Return Receipt Requested, to the persons named below,

this the [[Fday of July, 2002.

Hon. Ann M. Sheadel, Chief Hearing Officer
Division of Administrative Hearings

Office of the Attorney General

1024 Capital Center Drive

Frankfort, Kentucky 40601-8204

Hon. Robert L. Abell

Attomey at Law

145 West Main Street, Suite 300
Lexington, Kentucky 40505

Hon. Peter L. Ostermitler .
Attorney at Law
239 South Fifth Avenue, Suite 500

Louisville, Kentucky 40202 %ﬂ ﬂ

B. David Cox, Executive Director
Kentucky State Board of Licensure for
Professional Engineers and Land Surveyors
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administrative _aéency’s findings from being supported by substantia! evidence”. Fuller at C ‘

307.

Thg Board Did Not Give Extra-territo._*fial Application of Its Authority

McKinney argues that the Board only has the power to regulate his practice of
engineering as it applies to projects within the Commonwealth of .Kentucky. However,
the Court of Appeals specifically rejected McKinney_’s argument in the casé of Eal F,
McKinney vs. Board, Ky. App. No. 93 ch-1561 -MR. The Court heid “that under the
-language of KRS 322.080 and KRS 322.010(3)(4), the Boa#l has the autherity te initiate
a disciplinary action against the appellant for his practice of engineering as it related to
projects outside the state of Kentucky;” Id atp8. |

'McKinney argues that Union Underwear Co., Inc. v, Barnhart, Ky., 50 S.W.3d
188 (2001) overturned the previous decision by the Court of Appeals However, the two

'cases are easily distinguishable. Union involves a pnvate mdlvxdual with no connection

- to Kentucky alleging discrimination by a private company as a result of conduct which

occurred either in South Carolina or Alabama. The only connection to Kentucky was that

- the employer had its headquarters in Kentucky. In contrast, the case at hand invelves a

state agency regulating a professional engineer licensed by Kentucky. Furthermore, the

actual conduct, practicing engineering, occurred within 't.he Commonwealth of Kentucky,

Evidence Obtained from Bo.bby Wooton was Properly Admitted

Bobby Wooton worked for A&E from 1990 until 1997, During that period he
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- collected various company documents-which were later introduced as evidence against

McKinney., McKinney believes Wc')oton’é conduct was improper énd argues that any |
evidence obtained by Wooton should have been suppressed by the Hearing Officer. |
However, Courts have routinely held that improperly obtained evidence need not be
exciuded ﬁnless the govemmeni was somehow in;rolved in the improper conduct,
Burdeau v. McDowell, 256_U.S.‘465 (1921); U.S. v.. Jacqbson, 466 U.S. 109 (1984).
McKinney offered no evidence to the Hearing Officer tending to show that the Board was
involved in Wooton’s conduct. Thus, there was no basis for suppressing the evidence

‘Wooton obtained.

There was Substantial Evidence Supporting the Board's Final Order

First, the record contains substantial evidence that McKinney made false
representations on his National Council of Examiners for Engineers & Surveyors renewal
forms. He marked that his license had not been suspended by a state, nor was he under
investigation by a state. Howéver, the record shows that his license had been éus_pended
by multiple states.

Second, the record contains substantial evidence that McKinney made false

representations regarding his licensure as an electrical engineer. In testimony before the

Nevada Board of Professional Engineers and Land Surveyors, and in his ap;pllication for

licensure as an electrical engineer in California, McKinney inflated the number of states
in which he was licensed as an electrical engineer. He misrepresented his qualifications.

Third, the record contains substantial evidence that McKinney gave false

4
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testimony before the Nevada Board as to the number of engineers employed by A&E. He (

stated that A&E employed nine different engineefs‘. In truth, A&E only had three

. engineers including McKinney.

Fourth, there is substantial evidence that McKi'nney certified a survey plat
although he is not a bro‘fessional land surveyor. .7 McKinney testified that he inadvertently
stamped the plat. Nonetheless, the fact that he certiﬁcd the plat due to his negligence
does not exempt him from punishment by the Board.

Finally, there was substantial evidence that McKinney did not adequately review.
the plans he certified. Bobby Wooton, a former A&E employee, tesﬁﬁed that he had
personal knowledge that many plans would be signed and certified without any review.

The fact that McKinney improperly stamped a survey plat bolsters the Board’s findings

TN

that he was not conducting adequate reviews. According to the testimony, McKinney did
not have enough hours in the year to conduct appropriate plan reviews necessary to

protect the public health, safety and welfare,

The Penalty Assessed by the Board was Not an Abu&e of its Discretion

In KRS 322.180, the.legi.slature granted the anrd a wide rangé of penalties that
may be imposed upon licénsees. Revocation of a license is one of the options. Even if
this Court Beiievcd a lesser penalty would have been sufficient, the Court does not have |
the authority to cha'_nge the penalty assessed by the Board unless it was arbitrary and
papricious, or a clear abuse of discretion. City of Louisville v. Milligan, Ky., 798 S.W.2d

454 (1990). The Board is responsible for protecting the public against negligent

A

5



workmanéhip which may lead to defective engineering plans. Here, the Board obviously
felt that, based upon the extent of the misrepresentations and the numerous plans :
inadequately reviewed, it was appropriate to revoke McKinney’s engineering license. In

doing so, it did not act outside the scope of its authority.

CONCLUSION
For these reasons, the Board’s decision is AFFIRMED. The Circuit Clerk shall -
serve notice of this Order pursuént to CR 77.04. There being no just cause for delay, thls

is a final and appealable Order.

SO ORDERED this /€ __ day of September, 2003.

oger L. Crittenden =
Judge, Franklin Circuit Court
Division I
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Conunomuealtl ©f Kentucky
Court of Appeals

NO. 2003-CA-002555-MR

EARL F. McKINNEY

APPELLANT
v. APPEAL, FROM FRANKLIN CIRCUIT COURT
ACTION NO., 02-CI-00905
KENTUCKY . STATE BOARD OF REGISTRATION,
(FOR PROFESSIONAL ENGINEERS AND LAND SURVEYORS) APPELLER

ORDER DENYING
EMERGENCY RELIEF

kk Ekk Hdk
BEFORE: COMBS, DYCHE AND SCHRODER, JUDGES.

This matter is before the Court on the appellant’s
motion for emergency relief seekipg to Stéy enforcgment of the :
circuit court judgment affirming the Board’'s revocation of his
engineering license. Having considered the motion and carefully
reviewed the final order entered by the circuit court, the Court
ORDERS that thé motion for emergency relief be, and it is
hereby,'DﬁNIED. Considering the serious violations found by the
Board and affirmed by the circuit court and considering the.

delay in seeking a stay of the enforcement of the circuit court
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" judgment, the appellant has not presented grounds to justify the

granting of an emergency stay.

Tﬁe motion for intermediate relief will be considered
by a panel of this Court in accordance with the nérmal practice
of the Court when the response time provided by the Civil Rules

has run.

ENTERED :

GE, COURT OF APPEALS
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NO. 2003-CA-002555~MR

EARL F. MCKINNEY APPELLANT
APPEAL FROM FRANKLIN CIRCUILT COURT

V. ACTION NO. 02-Ci-00805

KENTUCKY STATE BOARD OF REGISTRATION,

FOR PROFESSIONAL ENGINEERS AND LAND

SURVEYORS APPELLEES
ORDER DENYING INTERMEDIATE RELIEF

X % % % * *k k %k k K
BEFORE: DYCHE, SCHRODER, AND VANMETER, JUDGES.

This matter is before the Court on the appellant’s
motion for intermediate relief seeking to stay the enforcement

of the revocation of his engineering license. The revocation

ordered by the Board was stayed by the circuit court. pending

review in that court. The circuit court’s stay expired with the
entry of its Opinion and Order affirming the Board's action,
Having reviewed the motion and the response thereto,

this Court is of the‘opinion that the appellant has not set out

gufficient grounds to believe that he will be successful on his

appeal or that he will suffer irreparable injury if relief is
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not granted; The circuit court decision cites a pattern of lack
of due care in the practice qi the profession which supports the
enforcement of the revocation while this appeal proceeds. As
the Board's response indicates, the business of the appellant’s
firm can éontinue under the supervision of anotﬁer licensed
enginéer.

Accordingly, the Court ORDERS that the appellant’s
motion for intermediéte relief be, and it is.hereby, DEN;ED.

JUDGE, COURT OF APPEALS

enrEren: AN 29 2004

+

(



RERLERED: APRIL 22, 2005; 2:0uL %.m.
NOT TO BE PUBLISHED

Conmuomuealth Of Kenhucky

GIn_urt of ﬂpp'zalﬁ

NO. 2003-CA-002555-MR

EARL F. MCKINNEY

APPELLANT
APPEAL, FROM FRANKLIN CIRCUIT COURT
V. HONORARLE ROGER L. CRITTENDEN, JUDGE
ACTION NO. 02-CI-00905
RENTUCKY STATE BOARD OF REGISTRATION
FOR PROFESSICNAL ENGINEERS
AND LAND SURVEYORS APPELLEE

OPINION
AFPFIRMING

&k kk Kk Kk k%
BEFORE: DYCHE, EKNOPF, AﬁD TACKETT; JUDGES.
TACKETT, JUDGE: Earl Minnney {(McKinney) appeals from a
deéision‘by the Kentucky State Board of Licensure for
Professional Engineers and Land Surveyors {Board) which revoked
his en§ineering license in the Commonwealth. McKinney claims
that the Board exceeded‘its authority in revoking his license

for his alleged negligence in reviewing engineering projects



from other states in which he is also a licensed engineer.
Since the actual review work took place in Kentucky, we agree
with the Board that McKinney was negligehtly practicing

engineering in the Commonwealth and uphold the Board’s decigion

revoking his license.

McKinney has.been a licensed professional‘éngineer in
the Commonwealth since 1964. Through reciprocity, he also holds
engineering licenses in fortyméight other states. At the time
the Board revoked his license, most of McKinney’s work éonsisted
of reviewing protétype plans'for restaurant chains, hotels and
retail stores. He was the president of A & E Designers, Inc.
which had its main office in Lexington, Kentucky. Nevertheless,
most of the plans.which he reviewed were for projectg located in
other states, and McKinney would sign them under the seal for
the state in which the projects were to be built.

The Board brought nine allegations of negligence
against McKinney and the Hearing Officer found him guilty of
five. The allegations were based on his habit of signing and
sealing projecﬁs with inadequate review, uméuthorized sealing of
a land survey plat, and making false representations on his
Natlonal Council of Examiners for Englneers & Surveyors (NCEES)
license renewal forms. The Board accepted the Hearing Officer’s

findings and revoked McKinney’s license. McKinney appealed the



decision to the Frankiin Circuit Court which ﬁpheld the Board’'s.
decision. This appeal followed.

Oon appéal, McKinney argues that the Board improperly
exercised extraterritorial authority.in examining his work on
projects 1ocated outside.the'Commonwealth and sealed with
engineering licenses from other states. He a}so claims that the
Board had insufficient.evidence to determine that he was guilty
of the charges of negligence against.him. Specifically,
MeKinney brings up‘the Board’s findings that he spent
insufficient time reviewing plans, that hé was untruthful on his
NCEES forms, that he misrepresented the number of states in
which he was a licensed electrical. engineer, and that his
staﬁement régar&ing the nnmber of engineers he employed was
untrue. Finally, McKinney contends that revocation of his
license was an excessive ganction as a matter of law.

In reviewihg an appeal from an administrative agency,
our fugction is to ensure that the ggency did not act
arbitrarily. We must.review the Board’s decision to determine
whether it was supported by substantial evidence and whether the

Board applied the corréét rule of law. Kentucky Unemployment .

Insurance Comm’'n v. King, 657 S.W.2d 250 (RKy.2App. 1983).

Substantial evidence ig evidence that has *sgufficient probative

value to induce conviction in the minds of reasonable men.”

Kentucky Racing Comm’'n v. Fuller, 481 S.W.2d 298, 308 (Ky.
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1972). Even if the evidence~would support differing
conclusions, it may be sufficient to support an agency’s
decision.

_ McKinney's first argument is that Board lacked
authority to regulate his practice of engineering related to
projects outside the Commonwealth. 1In support of this argument,
he cites a decisioh by the Kentucky Supreme Court, Union

Underwear Company, Inc. v. Barnhart, 90 S.wW.3d 188 (Ky. 2001),

overturning our decision which would have allowed an employee to
sue Union Underwear in Kentucky where the company is
headquartered. The employee had no connection to Kentucky, and
the alleged conduét occurred in either Alabama or South
Carolina. Barnmhart is easily distinguishable from the facts at
hand. In this case, the anrd is regulating the conduct of an
engineer licensed in the Commonwealth. Moreover, McRinney’s
acts in the practice of engineering actually occurred in
Kentucky. Consequently, the Board did not overstep its
authority to reguléte McKinney’s conduct in reviewing plans for
out-of-gtate projects.

McKinney next argues that the Hearing Officer engaged
in speculation to reach a determiﬁation that he spent
insufficient time reviewing engineefing plans. The Hearing
Officer made a finding that it_would have been impossible for

McKinney to review all of the plans that he signed and sealed.
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McKinney teétified that approximéﬁely 1,000 projects came into A
& E’s office each year. ©Of those, he stated that “in the
neighborhood” of 60% to 70% were plans which he would sign.
McKinney now c¢laims that the Hearing Officer’s finding that he
could not adequately review all the plans he signed and sealed
rests on speculation. However, this discounts additional
evidence introduced by Bob Wooten, & former emplovyee of A & E.
Wooten testified that he had personal knowledge that McKinney
would sign and seal plans the same day that he received them and
without conducting a review. Moreover, there was evidence that
McKinney accidentallf signed and sealed a survey plat even
rhough-he was not a professional surveyor and,'thus, not
aunthorized to do sé. We are unable to say that the Board had
insufficient evidence upon which to base its finding that
McKinney conducted insufficient reviews of engineering plans
that he signed and sealed.

Thé remaining.evidentiary issues deal with‘McKinney’s
alleged misrepresentations regarding the status of his license,
the number of states in which he was licensed as an electrical
engineer, and the number of engineers he employed. McKinney
filied out NCEES renewal forms indicating that his license was
not suspended in any state, nor was he under investigation by
any state. There was evidence that McKinney had been suspended

by a number of states and that, in Texas, he had formal



(ﬂ\

St

S

N

disciplinary charges pending. McKinney argues that, since some
of the suspensions were probated, he could not have known that
he needed to include that information on his NCEES forms.
Moreover, the Texas disciplinary charges were filed at the
conclusion of that state’s investigation, so McKinney argues he
Qas te¢hnically no longer under investigation. Despite these

contentions, McKinney fails to persuade us that the Board had

‘insufficient evidence to support its finding that he was

ﬁntruthful in filling out his NCEES forms.

McKinney also claims that the Board erred in finding
that he misrepresented the number of states in which he was an
electrical engineer and the nﬁmbar of engineers he employed. He
contends that statements regarding the number of states inlwhich
hé was licensed as an electrical engineer were made in good
faith. McKinney inflated the number of states in which he had
such a licensed gspecialty in ﬁéstimony to the Nevada Board of
Professional Engineers and Land Surveyors and in his application
to be licensed as én electrical engineer in California.
Moreover, in his Nevada testimony, McKinney stated that he

employed three engineers each in structural, electrical, and

mechanical engineering. In truth, McKinney employed a total of |

three engineers, including himself. He now argues that his
statements as to the number of engineers he emploved was a.

matter of opinion rather than an untruthful statement. We

N
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disagree. There was Substéntial evidence to support the Board’'s
findings that McKinney.madenuntruthful repreéenﬁations regarding
his licensure as an eiectrical engineer‘and the number of
engineers he employed.

Finally, McKinney argues that the penalty determined
by the Board was excessive as a matter of law. He points out
that there was no evidence that any of the plans he signed and
sealed contained defects which might have posed a risk to the
public health or safety. Kentucky Revised Statute 322.180
provides a wide range'of penalties which the Board can impose on
licensed engigeers. We db not have the authority to change the
penalty assessed by the Board unless it was arbitrary or
capricious or constituted a clear abuse of discretion. City of

Louisville v. Milligan, 798 S.W.2d 454 (Ky. 1990). The Board

had the authority to revoke McKinney’s license due to the
numerous misrepresentations regarding his license and his
practice of signing and sealing plans withoﬁt an adequate
review. The fact that McKinney's procedures for reviewing plans
allowed him to inadvertently sign and seal a land survey plat is
but one‘example of the lack of review he engaged in. . The Board
was not obligated to wade through the numerous plans certified
by McKinney in an effort to point out hazafds'in the designs.
For the foregoing reason, the decision of the Kenﬁucky

State Board of Licensure for Professional Engineers and Land
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Surveyors revoking Mcxinney's_Kentucky license aé an engineer is
affirmed.

DYCHE, JUDGE, CONCURS.

. KNOPF, JUDGE, CONCURS WITH SEPARATE OFPINION.

KNOPF, JUDGE, CONCURRING: I concur in most of the
reasoning and the result reached by the majority. However, with
respect to the Board’s sanctioning of McKinney for misconduct in
reviewing engineering plans for out—of—state projects, I do so
based primarily on the history of this case and these parties.
In 1992, the Board brought an administrative action against
McKinney allgginé most of the same type of misconduct as it
asserted in thig action. McKinney argued then, as he argues
now, that the Board lacked ju;isdiction and statutory authority
to initiate any discipiine proceeding against him based upon
conduct involving engineering projects outside of Kentucky.

In an unpubiished opinion, this Court disagreed.? The
prior panel of this Court noted that KRS 322.180 authorizes the
Board to regulate the practice of engineering within Kentucky.
After considering the definitions of “engineering” and “the
préctice of engineering” contained in KRS 322.010(3) & (4), this
Court concluded that the Board is authorized to regulate all

engineexring work that takes place within XKentucky, even if it

1 Earl F. McKinney v. Kentucky State Board of Registration for

Professional Engineers and Land Surveyors, No. 93-CaA-001561-MR
(Not-to~be~Published Opinion rendered June 24, 1994}.




involveé projects outsiae of Kentucky and is under the authority
of another state’s professional license.

Were we considering this matter'on'a clean slate, I-
ﬁight reach a different conclusion. Neve;théless( the iéspe of
the Board’s jurisdiction was fully litigated in the prior
action. Therefore, McKinney is precluded from re-litigating

that matter}2 Furthermore, as the majority correctly points out,

" Union Underwear Co. Inc. v. Barnhart,’ does not alter this

result. In Union Underwear, the Kentucky Supreme Court held

that the Kentucky Civil Rights Act cannot have extraterritorial
application to conduct which occurred‘entirely outside of
Kentucky. In this case, McKinney'’'s acté in the pr&ctice of
engineering actually occurred in Kentucky. As a practical
matter I believe the Board should defer disciplinary action to
the licensing bodies in the appropriate jurisdictions, but I
agree wiéh the majority that the Board had subject matter

jurisdiction in this case.

BRIEF FOR APPELLANT: BRIEF FOR APPELLER:
Peter L. Ostermiller B. R. Salyer
Robert L. Abell Frankfort, Kentucky’

Louisville, Kentucky

2 gee Sedley v..City of West Buechel, 461 S.W.2d 556 (Ky. 1970).

3 50 g.w.3a 188 (Ky. 2001).
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ORDER DENYING_PETITION FOR REHEARING
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BEFORE : DYGHE, KNOPF, AND TACKETT, JUDGES.

The Court having considered the appellant’s petition for .
rehearlng and the appellees 8 response thereto, and being
sufficiently advised, it is ORDERED that the petition is hereby

DENIED.

entEreED: N 9 4 Yokl

JUDGE, COURT OF ADPEALS
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MOTION FOR DISCRETIONARY REVIEW

Comes the Movant, Ear] F. McKinney, by counsel, and respectfully moves this Court, pursuant
té CR 76.20 for discretionary review of the decision of the Court of Appeals of the Commonwealth of
Kentucky in 2003-CA-002555-MR. |

Pursuant to CR 76.20(3), thé Movant states as follows:

1. | The name of the Movant is Earl F. McKinney, and the name address of his counsel of
recotd are Peter L. Ostermiller, 239 South Fifth Street, 1800 Kentucky Home Life Building, Louisville,
| Kentucky 40202.

2. The name of the Respondent is Kentucky State Board of Registration for Professional
Engineers and Land Surveyors, and the name and address of its counsel is Donpa Dutton, General
Counsel, 160 Democrat Drive, Frankfort, %{Y 40601.

3. The Opinion of the Court of Appeals of the Commonwealth of Kentucky was entered

on April 22, 2005.
4. The Order of the Court of Appeals of the Commonwealth of Kentucky denying the

Movant’s Petition for Rehearing, the final disposition by the Court of Appeals, was entered on June 24,

2005.
5. A supersedeas bond has not been executed.
6. The following is a clear and concise ‘statement of the material facts:
PROCEDURAL HISTORY . .

The case began as an administrative proceeding before the Respondent Board concerning the

Professional Engineer’s license of the Movant, Mr. McKinney. The Board issued a Final Order




revoking Mr. McKinney’s license, alleging that Mr. McKinney had violated certain positions of the
statutes and regulations concerning the licensing of Professional Engineers in Kentucky.

| The administrative proceeding was essentially based on actions taken b.y Mr. McKinney
concerning Professional Engineers licenses held by him in other States. In particular, the Board
contended the Mr. McKinney had signed and sealed engineering plans using his non-Kentucky
engméering stamp for non-Kentucky proj ects to be reviewed by permitting authorities in the particular
ﬁon—KentuCky jurisdiction.

The Hearing Officer recomrﬁended that Mr. McKinney’s license be suspended for a period of
five years. The Board, in its Final Order, made no additional or different findings, but mcreased_ the
sanction to a license revocation. |

- Mr. McKinney sought review before the Franklin Circuit Court, which, in a September 17, 2003
Opinion and Order, upheld the Final Order of the Respondent Board.

Thereafter, Mr. McKinney took an Appeal to the Court of Appeals. On Aprﬂ 22, 2005, the
Court of Appeals entered an Opinion Affirming, a copy of which is attached hereto as Appendix A.
‘Judge Knopf issued a separate concurring Opinion in which Judge Knopf expressed reservations or
concerns as to sanctioning Mr McKinney regérding the reviewing of engineering plans for out-of-State
projects. Mr. McKinney filed a Petition for Rehearing. On June 24, 2005, the Court of Appeals entered
an Order denying that Petition, a copy of which is attached hereto as.Appendix B.

FACTS AND DISCUSSION

The ﬁnderlying facts were generally undisputed. The matters at issue concerned legally

inadequate speculative evidence and the improper extension of the Respondent Board’s jurisdiction to

extra-territorial matters outside the jurisdiction of the Respondent Board.



Mr. McKinney, prior to the action faken by the Respondent Board, had been a licensed
Professional Engineer in Kentucky since 1979. Additionally, he was also a licensed Professional
Engineer in most of the other States. The Board acknowledged at the administrative hearing thét there
was no proof that Mr. McKinney had ever practiced engineering outside of his areas of competency.
Additionally, the Board ackno;vvledged that it had no evidence that any of the engineering plans signed
and sealed by Mr. McKinney were defective or posed any actual danger to public health, safety and
welfare.

The Board held that Mr. McKinney had signed and sealed engineering plans without an adequate
review, 'Mr. McKinney has a Professional Engineer licenses in most of the States, and the projects
which were allegedly the subject of an inadequate review were located outside of Kentucky throughout
tﬁe United States. Mr. McKinney, in his review of any particular set of plans, would confirm that the

. plans were in compliance with the laws of the particular jurisdiction where the project was located.
Moreover, when Mr. McKihney’s review was compiéted, the plans wquld be stamped and sealéd with
Mr. McKinney’s engineering seal for the particular jurisdiction, e.g., Texas, Florida, etc:

- Under recent case law from this Court, the Board may not exercise its disciplinary authority over
a license holder, such as Mr. McKinney, for misconduct regarding the practice of engineering
concerning engineering projects outside of Kentucky. Such anattempted exercise of authority is outside

the legislative mandate of the Board and therefore outside of its jurisdiction.

In Union Underwear v. Barphart, Ky., 50 S.W.3d 188 (2001), this Court held:

“We being our analysis with the well-established presumption against
extraterritorial operation of statutes. That is, unless a contrary intent
appears within the language of the statute, we presumed the statute is
meant to apply only within the territorial boundanes of the
Commonwealth.” (emphasis added). '




This, Court in Barnhart, noted that this rule of statutory construction was to protect against “unintended
clashes of the laws of the Commonwealth with the laws of our sister states,” citing McCullouch v.
Sociedad Nacional de Marineros de Honduras, 372 U.S. 10 (1963).

Moreover, the extent of an administrative body’s jurisdiction is defined by the statute creating

the Board, sucﬁ as KRS Chapter 322 for engineers. Curtis v. Belden Electronic Wire and ‘Cabie, Ky.
App. 760 8. W.2d 97 (1988). In _ngg, the Court of Appeals held that an administrative body “cannot,
By its rules and regulations, amend, alter, enlarge or limit the terms of legislative enactment.”

A review of KRS Chapter 322, regarding the authority and jurisdiction of the Board, does not
.contain any indication, (or “positi\fe showing” as required under Barnhart,) that the General Assembly
expressly intended that the Board’s jurisdiction would opérate outside of Kentucky. Quite the contrary,
KRS Chapter 322 indicates that the General Assembly intended that the territorial reach of the Board
not extend beyond Kentucky’s borders. As set forth in KRS 322.010(4), the “practice of engineering”
is defined as including “all professional services included in subsection (3) of this section, together with

the negotiation and solicitation for engineering work on any project in this State . . . (emphasis added).

The Board’s disciplinary authority regarding the practice of engineering could be no greater than
the statutory definition of the “practicl;e of engineering” set forth in KRS Chapter-322. For example,
when KRS 322.180(2) gives the Board disciplinary authority over a license holder for “gross
negligence, incompetence or misconduct in the practice of engineering,” the phrase “practice of
engineering” 'would take the readér back to KRS 322.010(4) which defines the “practice of engineering”
as limited to “engineering work of any project in this State.” (emphasis added).

M. McKinney’s performance of his review of engineering projects outside of Kentucky does

not subject him to the jurisdiction of the Kentucky Board regarding work on those non-Kentucky



projects. In Barnhart, this Court rejected a similar argument asserted by the Plaintiff, In that case, the

Plaintiff was employed by Union Underwear. and worked in an Union Underwear plant in South
Carolina. The corporate headquarters for Union Underwear was in_Bowling Green, Kentucky, which
was also the location of the persons responsible for the alleged illegal age discrimination committed
against the Plaintiff working in South Carolina. This Court, in rejecting the contention that Kentucky
had jurisdiction, stated that Kentucky law could not be applied to protect & person employed outside of |
Kentucky.

As noted in Barnhart, there are also constitutional issues which preclude the extraterritorial

jurisdiction of Kentucky. As noted in Barnhart, imposing a “pelicf choice™ established by Kentucky
on the practices of other States should be done with great caution out of respect for the sovereignty of
other jurisdictions, and in order to “avoid running afoul” of the Commerce Clause of the United States
Constitotion. Even .the Board admitted during the administrative hearing that Boards from different
jurisdictions have differing hllierpretaﬁons regarding certain core regulatory engineering concepts such

as “direct supervisory control.” (Hearing Transcript, Vol. 2, pp. 104-105).

The Circuit Court, in attempﬁng to distingnish Barnhart, stated that Barnhart involved a “private
party with no connection to Kentucky” alleging discrimination by a company in which the conduct
occurred outside of Kentucky with the only connection to Kentucky being the employer’s headquarters
being located in this State. Furthermore, the Circuit Court stated that the actual. conduct, i.e., the
practice of engineering, occurred within Kentucky. However, the Court’s reasoning was inconsistent
with established legal principles, as set out in Barnhart and cases from other jurisdictions.”

| The Court of Appeals, in the concurring Opinion of Judge Knopf, stated that the issue of the

Respondent Board’s jurisdiction had'be_en previously litigated and decided adverse to Mr, McKinney



in an unpublished decision from the Court of Appeals in June of 1994, However, this Court’s decision
in Barnhart, was seven years later, in 2001, and would therefore control the resolution of the present

0356.

Th Court of Appeals, on page four of its Opinion, stated that Barnhart is “easily distinguishabie”

from the present case concerning Mr. McKinney. The Court stated that the actions at issue regarding -
Mr. McKinney occurred in Kentucky, and that Mr. McKinney was therefore subject to disc;ipline in
Kentucky, even though the engineering projects located outside of Kentucky, involved Mr. McKinney’s |
compliaﬁce with the laws and regulations of that other jurisdiction, concerned Mr. McKinney’s signing
and sealing of those plans under laws of that other jurisdiction. Additionally, Mr. McKinney was
always subject to the discipline of the Licensing Board of that other jurisdiction if that other jurisdiction
had any questions concerning the suﬁiciency' of the plans prepared by Mr. McKinney. Mr. McKinney

respectfully submits that the Court of Appeals” application of Barnhart was overly-restrictive.

In July of last year, the United States District Court for the Western District of Kentucky
discussed the application of Barnhart. A copy of that Memorandum Opinion in Ferrer'v. MedaSTAT

USA. LLC, 2004 WL 2595955, is attached hereto as Appendix C. In that case, the United States

District Court sustained the Defendant’s Motion for Summary Judgment on the ground that the
Plaintiff’s sexual harassment claims under Kentucky’s Civil Rights Act concerned conduct occurring

outside of Kentucky. The Court cited Barnhart and stated that the issue in that case was “whether an

employee employed outside of the State of Kentucky could assert a claim against an employer located

in Kentucky as to decisions made in Kentucky.” (Emphasis added). Likewise, in the present case, the
decisions made by Mr. McKinney concerned engineering plans reviewed in Kentuckjr butunder the law

of the jurisdiction where the project was located.



Additionally, the Court in Ferrer stated that the Plaintiff alleged that she had no other forum to
bring her claim. The Court rejected that contention stating that Florida, the State where the alleged
discriminatory activity occurred, had a stake in preventing such conduct. Similarly, in the present case,
the Licensing Board for each 0f the States where the projects were idcated actually have a greater stake
in the matters at issue. The projects which were the subject of the engineering plans were located in
States outside of Kentucky. Certainly, the interests of the State where the project is actually located is
much greater than the interests ot; a foreign State, i.e., Kentuc];j, where the plans are reviewed,
especially when the plans were not reviewed under the laws not of Kentucky, but of thejurisdiction
where the prdject was located.

In Henriksen v. Illincis Racing Board, 688 N.E.2d 771 (Ill. App. 1997), the Illinois Board
regulating fhe horse industry sﬁspended a trainer following a determination that the trainer'had trained
the horse with a forbidden substance in the horse’s bloodstreamn, During the period of that Hlinois
Asuspension, the trainer participated in horse races in several States outside of [llinois, including
Kentqcky. When the Illinois found out aboﬁt this non-{ilinois racing activity, the Hiinpis Board imposed

an additional suspension. The Court in Henriksen, reversed the lllinois Board’s administrative decision

on the ground that the Board was attempting to extend its jurisdictional reach beyond its borders. As

the Court noted, such an improper attempt at jurisdictional overreach is contrary to the seminal United

States Supreme Court case of Pennoyer v. Neff, 95 U.S. 714 (1877).
Mr. McKinney respectfully submits that the Circuit Court and the Court of Appeals gave an
overly-narrow reading and application of Barnhart. In summary, the Board exercised extra-territorial

jurisdiction contrary to established constitutional principles. It is undisputed in this case that virtually

/’——\.



all of Mr. McKinney’s engineering work concerns projects located outside of Kentucky in which Mt.
McKinney used his stamp and seal for that particular non-Kentucky jurisdiction.

Mr. McKinney, in his Appeal to the Court of Appealé, also asserted as grounds for review the
improper and speculative calculations used by the Hearing Officer to reach a determination regarding
the number of plans Mr. McKinney reviewed, the presence of good faith in Mr, McKinney listing his
registration as an Electrical Engineer on Applications and renewal documentation filed with
jurisdictions outside of Kentucky and his statements in testimony before- the Nevada Board of
Professional Engineers from 1997 as fo the numbg:r of engineers he had working for him. Mr.
McKinney also raised up issues before the Court of Appeals his certification of a “site plan™ as not
coﬁsti‘alting the unauthorized practice of land surveying. Lastly, Mr. McKinney contended that the
revocation of his license was an excessive sanction.

CONCLUSION

Based on the foregoing, Mr. McKinney respectfully requests that this Court grant him

Discretionary Review of the adverse decision of the Court of Ai)peals on the grounds set out in this
| Motion and the grounds raised by Mr. McKinney in his Appeal to the Court of Appeals.
Respectfully submitted,

.l)_o_étﬁa/‘l

Peter L. Ostermiller

1800 Kentucky Home Life Building
239 South Fifth Street

Louisville, K'Y 40202

(502) 736-8100

(502) 736-8129 fax

peterlo@ploesq.com

Attorney for Movant, Earl F. McKinney
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TACRETT, JUDGE: Earl McKinney (McKinney) appeals from a

decirsion by the Kentucky State Board of Licensure for

Professional Engineers and Land Surveyors (Board) which revoked

his engineering license in the Commonwealth. McKinney claims

that the Board exceeded its authority in revoking his license

for his alleged negligence in reviewing engineering projects
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from other states in which he is also a licensed engineer.
Since the actual review work took place in Kentucky, we agree
with the Board that McKinney was negligehtly practicing
enginéering in the Commonwealth and uphold the Board‘s decision
revoking his license.

McKinney has been a licensed professional-éngineer in
the Commonwealth since 1964. Through reciprocity, he also holds
engineering licenses in forty-eight other sﬁates. At the time
the Board revoked his license, most of McKinney’s work consisted
of reviewing prototype plans'for réstaurant chains, hotels and

retail stores. He was the president of A & E Designers, Inc.

which had its main office in Lexington, Kentucky. Nevertheless,
most of the plans which he reviewed were for projects located in
other states, and McKinney would sign them under the seal for

the state in which the projects were to be built.

The Board brought nine allegations of negligence
against McKinney and the Hearing Officer found him guilty of
five. The allegations were based on his habit of signing and
sealin§ projects with inadegquate review, unéuthorized sealing of
a land survey plat, and making false representations on his
National Council of Examiners for Engineers & Surveyors (NCEES)
license renewal forms. The Board accepted the Hearing Officer’s

findings and revoked McKinney'’s license. McKinney appealed the



decigsion to the Frankiin Circuit Court which upheld the Roard's
decision. This appeal followed. |

On appeal, McKinney argues thét the Board improperly
exercised extraterritorial authority in examining his work on
projects 1ocated outside the Commonwealth and sealed with .
engineering licenses from other states. He algo claims that the
Board had insufficient evidence to determine that he was guilty
of the charges of negligence againsﬁ him. Specifically,
McKinney brings up the Board’s findings that he spent
insufficient time reviewing plans, that he was untruthful on his
NCEES formg, that he misrepresented the number of states in
which he was a licensed electrical engineer, ané that his
statement régarding the number of engineers he gmployed Was
untrue. Finally, McKinney contends that revocation of his
liceﬁse was an excéssive sanction as a matter of law.

In reviewing an appeal from an administrative agency,.
our function is to ensure that the ggéncy did not act
arbitrarily. We must review the Board’s decision to determine
whether it was supported by substantial evidence and wheiher the

Board applied the corréct rule of law. Kentucky Unemployment

Insurance Comm’n v, King, 657 8.W.24 250 (Ky.App. 1983).

Substantial evidence is evidence that has *sufficient probative

value to induce conviction in the minds of reasonable men.”

Kentucky Racing Comm’n v. Fuller, 481 $.w.2d 298, 308 (Ky.

PN



1972). Even if the evidence would support differing
conclusions, it may be sufficient to support an agency'’s
decision.

, McKinney's first argument is that Board lacked
authority to regulate his practice of engineering related to
projects outside the,Commonwealth.' In support of this argument,

he cites a decision by the Xentucky Supreme Court, Union

"

Underwear Company, Inc. v. Barnhart, 90 S.W.3d 188 (Ky. 2001),
overturning our decision which would héve allowed an employee to‘
sue Union Underwear in Kentucky where the compaﬁy-is
headquartered. The employee had no conne?tion to Kentucky, and
the alleged conduct occurred in either Alabama or South
Carolina. Barnhart is easily distinguishable from the facts at
hand. In this case, the Board is regulating the conduct of an
engineer licensed in the Commonwealth. Moreover, McKinney's
acts in the practice of engineering actually occurred in
Kentucky. Consequently, the Board did not overstep its
authority to regulate McKinney's conduct in reviewing plans for

out~of-state projects.

McKinney next argues that the Hearing Officer engaged
in speculation to reach a determiné&ion that he gpent
insufficient time reviewing engineering plané. The Hearing

Officer made a finding that it would have beeﬁ impossible for -

McKinney to review all of the plans that he signed and sealed.



McKinney testified that appIOximétely 1,000 projects caﬁe into A
& E's office each year. Of those, he stated that “in the
neighborhood” of 60% to 7b% were plans which he would sign.
McKinney now claims that the Hearing Officer’s finding that he
could not adequately review all the plans he signed and sealed-
rests on speculation. ﬁowever, this discounts additional
evidence introduced by Bob Wooten, a former emplovee of A & E.
Wooten testified that he had pérsonal knowledge that McKinney
would sign and seal plans the same day thaé he received them and
without conducting a review. Moreover, there was evidence that
McKinney accidentallf signed and sealed a survey plat even
though-he was not a professional surveyor and,.thus, not
authorized to do sé. We are unable to say that the Board had
insufficient evidence upon which to base its finding that
McKinney conducted insufficient reviews of engineering plans
that he gsigned and sealed.

The remaining evidentiary issues deal with‘McKinneﬁ's
Valleged misrepresentations regarding the status of his 1icens¢,
the number of states in_which he was licensed as an electrical
engineer, and the number of engineers he employed. McKinney
filied out NCEES renewal forms indicating that his license was
no% suspended in any state, nor was he under investigation by
any state. There was evidence that McKinney had been suspended’

by a number of states and that, in Texas, he had formal



disciplinary charges pending. McKimnmey argues that, since some
‘of the suspensions were probated, he could not have known that
he needed to include that information on his NCEES forms.

- Moreover, the Texas disciplinary charges were filed at the
conclusién of that state’s investigation, so McKinney argues he
was technically no longer under investigation. Despite these
contentions, MéKinney fails to persuade us that the Board had
ingufficient evidence to support iﬁs finding that he wés
éntruthful in filling out his NCEES forms.

McKinney alsgo claimg that the Board errxed in fiﬁding
that he misrepresented the number of states in which he was an
electrical engineef and the number of engineers he.employed. He
contends that statements regarding the number of states in which
hé was licensed as an electrical engineer were made in good
faith. McKinney iﬁflated'the number of states in which he had
such a licensed specialty in festimony to the Nevada Board of
Professional Engineers and Land Surveyors and in his applicatién
to be licensed as én electrical engineer in California.
Moreover, in his Nevada testimony, McKinney stated that he
employed three engineers each in structural, electrical, and
mechanical engineering. In truth, McKinney employed a total of
three engineers, including himself. He now argues that hig
statements as to the number of engineers he employed was a

matter of opinion rather than an untruthful statement. We



disagrée. There was substantial evidence tb support the Board's
findings that McKinney,made-untrﬁthful representations regarding
his licensure as an electrical engineer and the number of
engineers he employed.

Finally, McKinney argues that the penalty determined
by the Board was excessive as a matter qf_law. He points out
that there was no evidence that any of the plans he gigned and
sealed contained defects which might have posed a rigk to the
bublic health or safety. Kentucky Revised Statute 322.180
provides a wide range of penalties which the Board can impose on
licensed engineers. We dé not have the authority to change the
penalty assessed by the Board unless it was arbitrary or
capricious or constituted a clear abuse of diécretion. Ccity of

Louisville v, Milligan, 798 S.W.2d 454 (Ky. 1990). The Board

had the authority to revoke McKinney'’s license due to the
numerous nisrepresentations regarding his license and his
practice of signing and sealing plans without an adedquate
review. The fact that McKinney’'s procedures for reviewing plans
allowed him to .inadvertently sign and seal a.land‘survey piat is
but one example of the lack of review he engaged in. . The Board
was not‘obligated to wade through the nuﬁerous plans certified
by McKinney in an effort to poiht out hazards in the designs.
For the foregoing reason, the decision of the Kenéucky

State Board of Licensure for Professional Engineers and Land



Surveyors revoking McKinney's Kentucky license as an engineer is.

affirmed.
DYCHE, JUDGE, CONCURS,

. KNOPF, JUDGE, CONCURS WITH SEPARATE OPINION.

KNOPF, JUDGE, CONCURRING: I concur in most of the
reasoning and the result reached by the majority. However, with
regspect to the Board's sanctioning of McKinney for misconduct in
reviewing_éngineering plang for out-of-state projects, I do so
based primarily.on the history of this case and these parties.
In 1992, the Board brought an administrative action against‘
McRKimmey alleginé most of the same type of misconduct as it
asserted in this action. McKinney argued then, as he argues
now, that the Board lacked ju;isdiction and statutory authoriﬁy
to initiate any discipline proceeding against him based upon
conduct involving engineering projects outside of Kentucky.

In an unpublished opinion, this Court disagreed.' The
prior panel éf thig Court noted that KRS 322.180 authorizes the
Board to regulate the practice of engineering within Kentucky.
After congidering the definitions of “engineering” and “thé
préctice of engineering" contained in KRS 322.010(3) & (4), this
Court concluded that the Board is authorized to regulate all |

engineering work that takes place within Kentucky, even if it

1 Earl F. McKinney v. Kentucky State Board of Registration for

Professional Engineerg and Land Surveyors, No. -93-CA-001561-~MR
(Not-to-be-Published Opinion rendered June 24, 1994) .




involveé proﬁects outside of Kentucky and is under the authority
of another state’s professional license.

Were we considering this matter on a clean slate, I
might reach a different conclusion. Neverthéless( the igsue of
the Board’s jurisdiction was fully litigated in the prior
action. Therefore, McKinney is precluded from re-litigating
that matter.? Furthermore, as the majority correctly points ‘out,

' Union Underwear Co. Inc. v. Barnhart,® does not alter this’

result. In Union Underwear, the Kentucky Supreme Court held
that the Kentucky Civil Riéhts Act cannot have extraterritorial
application to conduct which occurred entirely outside of
RKentucky. In this case, Mﬁﬁinnay's acts in the préctice of
engineering actually occurred in Kentucky. As a practical
matter I believe the Board should defer diéciplinary action to
the licensing bodies in the appropriate jurisdictions, but I
agree wiﬁh the majority that the Boara had subject matter

jurisdiction in this case.

BRIEF FOR APPELLANT: BRIEF FOR APPELLEE:

Peter L. Ostermiller B. R. Salyex
Robert L. Abell Frankfort, Kentucky

Louisville, Kentucky

? gee Sedley v..City of West Buechel, 461 S.W.2d 556 (Ky. 1370).

3 50 8.w.3d 188 (Ky. 2001).
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The Court having considered the appellant’s petition for
rehearing and the appellees’s response thereto, and being

sufficiently advised, it is ORDERED that the petition is hereby

DENIED.
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Westlaw,

Not Reported in F.Supp.24
'2004 WL 2595955 (W.D Ky.)
(Cite as: 2004 W1, 2595955 (W.D.Ky.))

Motions, Pleadings and Filings
Only the Westlaw citation-is currently available.

United States District Court,
W.D. Kentucky.
Deborah FERRER, Plaintiff
V.
MedaSTAT USA LLC, et al., Defendants.
Civil Action No. 3:03CV-277-H,

July 8, 2004.
Bryan Todd Thompson, Clay M. Stevens, Thompson Milier
& Simpson PLC, Louisville, KY, for Plaintiff.

John H. Dwyer, Jr, Pedley Ziclke Gordinier & Pence,
PLLC, Robert E. Champagne, TII, Louisville, KY, for
Defendant.

MEMORANDUM OPINION
JOHN G. HEYBURN II, Chief Court Judge.

*] Plaintiff, Deborah Ferrer ("Plaintiff") claims that
Defendants, MedaSTAT USA L1.C ("MedaSTAT"), Kevin
M. McKim (MedaSTAT's president), and Paul Elmes
(MedaSTAT's chief executive officer), violated the
Kentucky Civit Rights Act, KRS Chapter 344 ("KCRA" or
"the Act"), Plaintiff alleges that Defendants: (1)
discriminated against her on the basis of her sex, thereby
creating a hostife work environment; (2) committed sexual
harassment quid pro quo, by discharging her when she
refused the sexual demands of a supervisor; and (3)
committed retaliation in terminating her when she exercised
her rights under the KCRA. Plaintiff also claims the tort of
outrage against Defendants McKim and Elmes in their
individua! capacity. Defendants have moved for summary
judgment on ali claims.

I
MedaSTAT was formed in Kentucky and has its principle
place of business in Louigville, Kentucky, Tt supplies
specialty beds, oxygen therapy equipment, and other types
of therapy -equipment to nursing home residents in
numerous states. In February 2001, MedaSTAT interviewed
Plaintiff for the Florida Regional Sales Manager position in
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Louisville, Kentucky. She was hired the same day. Plaintiff
received a company car in Louisville prior to the start of her
employment, Plaintiff received two and a half days of
orientation in Louisville. Plaintiff came to Kentucky only on
these three oceasions in the course 'of her employment with
MedaSTAT. Plaintiff was responsible for MedaSTAT's
business in Florida and Alabama. ‘

Plaintiff alieges that the sexually oriented, offensive,
inappropriate, and predatory comments started almost
irmmediately. Plaintiff says that McKim made statements
such as "I knew Paul {Eimes] would hire you ... I ran back
to Paul's office and said "Debbie is here' and 'you are going
to like it " and Efmes saying "I knew I wanted you right
away," were sexual in nature, While co-traveling with
Plaintiff, Elmes said he did not want her married or
involved. While co-traveling with McKim, Plaintiff
mentioned her girlfriend, and McKim responded by saying
when we pet to know each other better, we'll go to New
York City, I'll meet your girlfriend. We'll have lots of fun."
McKim verbalized to Plaintiff that he ‘"“thought of
everything in sexual terms.” Such statements were always
sandwiched with comments about how much money she
would make and how far she would go in the company.
McK.im and Elmes constantly talked about women, women's
behavior, and women's anatomy. McKim and Elmes even
began talking about Plaintiffs daughter in a suggestive way..
All of these statements by McKim and Elmes caused
Plaintiff to be scared, upset, nervous, and appalled. None of
these events ccoumed in Kentucky.

The majority of Plaintiff's allegations, as to her hostile
environment, quid pro guo sexual harassment, and
retaliation claims, stem from one occurrence with a
MedaSTAT co-woerker Brian Woolsey. On May 135, 2001,
Woolsey traveled. from Louisville to Florida to teach
Plaintiff about MedaSTAT's methods of operation. Woolsey
made several sales calls with Plaintiff. Later that night at
dinner, Woolsey began by propositioning Plaintiff to use
drogs and have sex with him. Woolsey told Plaintiff how
attractive she was, that anyone would want to have sex with
her including Blmes, and that if "you scratch my back, I'l
seratch yours." Woolsey discussed his open relationship
with his wife, that his wife was bi-sexual and would “like"

€ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Plaintiff, and finally, that he wanted to do illegal drugs and
have sex with Plaintiff. Plaintiff declined and left the
restaurant. Woolsey followed Plaintiff to her car, grabbed
her arm, and told her that she would be missing a "good
time." Plaintiff was afraid, dumbfounded, repulsed, and
indignant at Woolsey's disrespectful behavior.

*2 When Plaintiff arrived home Woolsey called her two
times and again asked her to join him. Plaintiff responded
that she did not want to, to which Woolsey szid that he
"might as well drive back to Louisville now." Plaintiff states
she was not valued for her business skills but what she
could offer sexually. Plaintiff decided to contact Elmes and
McKim immediately, even though it was around ten o'clock
at night, Both were at the Louisville office when Plaintiff
called, Plaintiff talked to McKim who said that he would
investigate the gituation, Elmes also got on the phone, and
Plaintiff states that he was angry at her for what had
occurred with Woolsey. McKim told Plaintiff to write a
report of the incident and send it to him in the morning.

Within forty-eight hours of sending her complaint, Plaintiff
received a letter from McKim suspending her employment
with MedaSTAT. Plaintiff had undergone ruptured disk
surgery during her short employment with MedaSTAT,
MedaSTAT's suspension letter was in response to the
doctor's release submitted by Plaintiff on May 10, 2001,
which said that she could not sit for longer than thirty
minutes end therefore could not folfill the driving
requirements of her job. MedaSTAT's letter stated that
Plaintiff's condition precluded her from fulfilling the duties
listed in her job description, and the basis of the suspension
was the risk she posed to herself and others while driving
the company car. The letter went on to say that upon
MedaSTAT receiving a doctor's release allowing Plaintiff to
perform her duties, her status would be reviewed.

On May 24, 2001, MedaSTAT sent Pleintiff a lefter
terminating her position as Regional Manager. Based on the
evaluation, MedaSTAT found that Plaintiff failed to place
even one specialty bed in a nursing home—the primary focus
of her job. MedaSTAT also asserts that Plaintiff failed to
develop a positive working relationship with subordinates.
Plaintiff feels she was fired becanse she reported Woolsey's
sexual harassment, MedaSTAT terminated Plaintiff several
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days before the conclusion of her probation period. McKim
and Blimes picked up the company car from Plaintiff in
Florida. Plaintiff was employved by MedaSTAT for
eighty-seven days before being terminated.

1.

Plaintiff alleges Defendants violated the KCRA by creating
a2 hostile work environment, committing sexual harassment
quid pro quo, and retaliating against Plaintiff for reporting
the sexual harassment {o superiors. Plaintiff only alleges
KCRA violations in her complaint, and this Court's
jurisdiction is based solely on diversity jurisdiction—no
federal claims or questions are asserted. Defendants move
for summary judgment on all of the KCRA claims because
the conduct Plaintiff claims amounted to sexual harassment
occurred outside the state of Kentucky. Defendants argue
that the Kentucky Supreme Court has expressly prohibited
such extraterritorial application of the KCRA in Uhnion
Underwear Comp., Inc. v. Barnhart, 50 S.W.3d 188
{Ky.2001). This Court agrees. :

*3 In Union Underwear, the plaintiff brought a claim
against his employer, Fruit of the Loom, aileging he had
been illegally discharged because of his age in violation of
the KCRA. 50 S.W.3d at 189. Union Underwear concerned
whether an employee employed outside the state of
Kentucky could assert a claim against an employer located
in Kentucky as to decisions made in Kentucky. The
defendant eraployer maintained its headquarters in Bowling
Green, Kentucky; this was the plaintiff's only connection to
Kentucky. Id. During all of plaintiffs employment ke lived
and worked outside of Kentucky--in both South Carolina
and Alsbama. Id at 190, He was employed in South
Carolina when dismissed from his job. Id Any
discrimination occurred in either South Carolina or
Alabama. Id. The court held that the KCRA does not have
extraterritorial application, and that hased upon the facts of
plaintiffs case, allowing him to obiain relief under the
KCRA would be an extraterritorial application of the Act.
Id at 193,

Plaintiff has never lived or wotked in Kentucky. Plaintiff
only came to Kentucky three times to visit MedaSTAT's
headquarters. None of the discriminatory actions stem from
these three visits. None of the discriminatory actions

© 2005 Thomson/West. No Claim to Orig, U.S. Govt. Works.
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Plaintiff claims make up the hostile work environment,
sexual harassment guwid pro guo, or retaliation claims
occurred in Kentucky. The alleged hostile work
environment actions by either Elmes and/or McKim all
occurred outside of Kentucky while co-traveling on
business trips with Plaintiff, or they occurred via telephone
conversation with McKim and Elmes in Kentucky and
Plaintiff in Florida. All of the actions by Woolsey were
outside of Kentucky in Florida. In light of the Union
Underwear holding, allowing Plaintiff's asserted claims

would be an extraterritorial application of the KCRA. Even.

though Defendant's decisions as to Plaintiffs employment
were made in Kentucky, it is the fact that Plaintiff was
located outside the state of Kentucky that controls the
application of the KCRA. Jd. at 193 n. {. -

Plaintiff atternpts to distinguish ber own circumstances from
those of the plaintiff in Union Underwear. Plaintiff asserts
that she had many more contacts to Kentucky than the
Union Underwear plaintiff because she was inextricably
intertwined with her Kentucky employer. Her immediate
supervisors, Elmes and McKim, lived in Kentucky. Plaintiff
called in or faxed the Louisville office virtually every day.
MedaSTAT issued her a Louisville cell phone with a
Louisville area code, her secretaries were in Louisville, and
Plaintiff's paychecks and expense checks were signed and
issued from the Louisville office. These facts do not seem
relevant to the Union Underwear analysis.

The Union Underwear analysis centered around where the
plaintiff worked, lived, and where the discrimination
occurred, not on the plaintiffs minimum contacts with
Kentucky, due process, or subject-matter jurisdiction. Id at
190. [FN1] The court was very cognizant of the fact that the
extraterriforial application of the KCRA would hinder,
rather than help, the elimination of discrimination on a
national basis. Id at 192. The court said that although
Congress encouraged states to enact their own versions of
anti-discrimination “acts, such legislation could only be
viewed as providing protection from discrimination in
addition to the federal statutory protections, J7. (emphasis
added). Rather than imposing a Kentucky policy choice on
the employment practices of another state, the court
exercised prudence, caution, and respéct for its sister states
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and refrained from extraterritorial application of the KCRA.
Id at 193.

FN1. The court in Union Underwear discussed that
subject matter jurisdiction refers to the court's
power to hear this kind of case rather than the
court's power 10 hear a particular case. 50 S.W.3d
at 189 (citing Duncan v. O'Nan, 451 5.W.2d 625,
631 (Xy.1970)). The court found that the trial coust

. was clearly empowered to hear this kind of
employment discrimination case brought under the
KCRA and therefore had jurisdiction. /d at 190,
The court instead found that the KCRA did not
apply to the plaintiff because it would be an
extraterritorial application of the Act, not because
of lack of jurisdiction, and therefore his claim
should have been summarily dismissed. J/d.

*4 Plaintiff, just as the plaintiff in Union Underwear, asserts
that if she cannot file her discrimination claims in this
Court, there are no other forums for her to bring her
grievances. Id. at 192. This is simply not the case. Florida,
the state where the alleged discriminatory and tortuous
actions occurred, has a stake in preventing sexually
discriminatory conduct by an employer to an employee
located in.its state, Florida has a statutory equivalent to the
KCRA, the Florida Civil Rights Act, and Plaintiff could
bring her sexual discrimipation claims under it if
MedaSTAT has the minimum contacts with Florida.

It is important to note that Plaintiff failed to assert any
federal claims in her complaint-many of which are exactly
the same causes of action as under the KCRA. Plaintiff
could have amended her complaint to include the federsl
claims in her complaint. Whether this was a litigation tactic
or a simple oversight by Plaintiff's council is unknown.
However, what is relevant here is that none of these things
were done, Just as in Union Underwear, Plaintiff has or had
forums to seek relief other than in Kentucky courts asserting
Kentucky state law. Therefore, this holding does not let
MedaSTAT "off the hook" and give it “free reign to
discriminate "against its out of state workers. /d. at 192.

118
Defendants McKim and Elmes also move for summary
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judgment on Plaintiff's outrage claims against them in their
individual capacities. The clements of the tort of outrage, or
intentional infliction of emotional distress ("ITED") are: (1)
the wrongdoer's conduct must be intentional or reckless; (2)
conduct must be outrageous and intolerable in that it offends
against generally acceptable standards of decency and
innrality; (3) there must be a causal connection between
wrongdoer's conduct and emotional distress; and (4)
emotional distress must be severe. See Gilbert v. Barkes,
987 S.W.2d 772, 777 (Ky.1999); see also Brewer v, Hillard,
15 8.W.3d 1, 6 (Ky.App.1999). Defendants McKim and
Elmes assert that their alleged behavior, even taken in light
most favorable to Plaintiff, does not rise to the egregious
level that is necessary for an HED claim.

The Kentucky Supreme Court first recognized the tort of
outrage in Craft v. Rice, 671 8.W.2d 247 (Ky.1984). The

“court adopted the traditional form of the tort found in the
Restatement {Second) of Torts § 46 (1965): "One who by
exfreme and outrageous conduct intentionally or recklessly
causes severe emptional distress to another is subject to
liability for such emotional distress, and if bodily harm to
the other results from it, for such bodily harm." /4 at 251,
Comment (d) to the Restatement outlines the type of
conduet which is contemplated under the rule: -

It has not been enough that the defendant has acted with
an intent which is torfuous ..., or that he has intended to
inflict emotional distress, or even that his conduct has
been characterized by "malice” ... Liability has been
found where the conduct has been so outrageous in
character, and so extreme in degree, as to go beyond all
possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized
commuiiity. Generally, the case is one in which recitation
of the facts to an average member of the community
would arouse his resentment against the actor, and lead
him to exclaim, "Outrageous!” The liability clearly does
not extend fo .mere insults, indignities, threats,
annoyances, petty oppression, or other trivialities.

. *5 Kentucky courts have expressly adopted a "restrictive"
view of the tort of outrage. Kroger Co. v. Willgruber, 920
S.W.2d 61, 65 (Ky.1996); Humana of Kentucky, Inc. v.
Seirz, 796 8.W.24d 1, 3 (Ky.1990); Plerce v. Commonwealth
Life Ins. Co, 40 F.3d 796, 805-06 {6th Cir.1994). The
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conduct must be extreme and outrageous to the average
citizen; the plaintiffs mere "belief" that the conduct is
outrageous is insufficient, Bevins v. Dollar General Corp.,
952 F.Supp. 504, 510 (ED.Ky.1997) (citing Seirz, 796
SW.2d at 4). The evaluation of the criteria, should be
"stringent," and the action must be “utterly infolerable in a
civilized community," a type of "harassment intended to -
cause exireme emotional distress." Stewart v. Pantry, Inc,
715 F.Supp. 1361 (W.D.Ky.1988). [FN2] In Smith v,
Franklin County, 227 F.Supp.2d 667, 684-685 (E.D.Xy
2002}, the court aoted that Kentucky cases have focused on
the duration of the treatment and the relationship of the
parties in determining what constitutes outrageous conduct.

{FN3)

FN2. An action for outrage will not He for "petty
insults, unkind words and minor indignities"; the
action only lies for conduct which is truly
"outrageous and intolerable" Wiligruber, 920 5
W.2d at 65. Additionally, a special relationship
between the parties may make otherwise tenable
conduct outrageous. Osborne v. Fayne, 31 8.W.3d
911 (Ky.2000) (holding that plaintiff had special
relationship with priest as marriage counselor and
that whether special relationship was violated in
outrageous fashion where priest had affair with
plaintiffs former wife prechided summary
judgment for priest).

FN3. See Crafl, 671 5.W.2d at 247 (maintaining
surveillance of plaintiff, telling her on the CB radio
that her husband would be put in jail, and driving
so as to force her into an opposing lane of traffic
rose to the level of conduct necessary for claim of
outrageous and intolerable conduct against a police
officer); Seitz, 796 S.W.2d at 1 (curt and
insensitive comments for patient to "shut up" and
that the hospital would dispose of her dead baby
were not exireme,  outrageous, or
intentionally/recklessly the cause of severe
emotional distress even where nurses had ignored
the plaintiff's cries for help through her distress and
plaintiff had delivered the baby into a bedpan, dead
on arrival); Wilson v. Lowe's Home Center, 715
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S.W.3d 229 (Ky.App.2001) (holding  that
reasonable minds could differ as to whether racial
remarks made on a daily basis by coworkers and

" supervisors for period of seven years constitutad
outrageous conduct and that determination was
subject to determination by jury), Burgess w.
- Taylor, 44 S.W.3d 806 (Ky.App .2001) (lower
court property submitted claim of outrage to jury
where defendants had sold plaintiffs beloved
horses to slaughterhouse and evidence showed that
defendants were aware of her attachment to the
animals and that plaintiff bad suffered severe
emotional distress); Brewer, 15 S.W3d at |
(constant lewd pame calling and multiple
unsolicited and unwanted requests for homosexuat
sex could rise to the level of outrageous conduct
and was appropriate for determination by jury).

It is not clear whether Plaintiff asserts her outrage/IIED
claims against MedaSTAT or McKim and Elmes in their
individual capacities. [FN4] If Plaintiff is in fact asseriing
an TIED claim against the employer MedaSTAT, such a
claim is preempted by the KCRA. Kroger Co. v. Buckley,
113 S.W.3d 644 (Ky.App.2003), and Wilsen, 75 3.W.3d at
229, both hold that when a plaintiff prosecutes a statutory
discrimination claim under the KCRA and a common law
claim of TED/outrageous conduct, the former preempts the
latter. [FN5] If, however, her claims are against Elmes and
McKim, even when presented in the most favorable light,
these do not rise to the level anticipated by the Restatement
and Kentucky's courts. B

FN4. In Plaintiff's résponse she states that it is clear -

that "MedaSTAT's conduct~of asking Ferrer for a
written complaint of sexual harassment allegations
then plainly retaliating against Ferrer on the very
same day by suspending and then terminating her
employmeﬁt-—is severe. Tt is more than 'petty
insults, unkind works and minor indignities' that do
not state a claim for outrage ..." Plaintiff does not
allege in her response any actions by McKim or
Elmes to support her individual outrage claims
against them.

FNS. The reasoning for this preemption is that the
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KCRA extends protection to personal dignity and
freedom from humiliation of individuals, and this
is interpreted as allowing a claim of damages for
humiliation and personal indignity. See McNeal v.
Armour and Co., 660 SWz2d 857, 958
(Ky.App.1983). Likewise, an oufrage claim secks
damages for extreme emotional distress. Buckley,
113 §.W.3d at 646. Because of the preemption
articulated in Grzyb v, Evans, 700 S.W.2d 399, 401
{Ky.1985), all outrage claims are subsumed by the
KCRA and the remedies available in that statute,
This Court discussed Grzyb preemption in the
context of the KCRA and an ounfrage claim in
Wiseman v, Whayne Supply Co., 2004 WL 62498,
*7 (W.D.Ky.2004). The Court held that when a
statute or legislative enactment declares an act
unlawful and specifies the civil remedy available to
the agprieved party, the aggrieved party is bound
by the statutory remedy. See Grzyb, 700 S.W.2d at
401; see also Harvey v. LT.W., Inc., 672 F.Supp
973, 976 (W.ID.Xy.1987). If the statute also
provides structure for pursuing the claim, the
aggrieved party is limited to that structure. Harvey,
672 F.Supp. at 976. In_other words, the same
statute that could provide the underpinnings of an
outrage claim cannot do so if it also structures the
remedy. Wiseman, 2004 WL 62498 at *7. This
Grzyb preemption has identical appiicétion to the
current set of facts, where Plaintiff has asserted
claims under the KCRA, which structures the
remedy for Plaintiff, and an outrage claim.

Plaintiff says that Elmes and McKim subjected her to
sexually suggestive comments throughout the course of her
eighty-seven day employment, including comments about
the clothes Plaintiff wore and how her clothes showed her
breasts and legs. Plaintiff asserts that Bimes made sexual
comments, siuch as " knew I liked you," "I knew 1 wanted
you right away,"” and *You are a very attractive womas ...
any man in your life? Do you want one?" McKim made
sexual comments about meeting Plaintiff's girlfriend and
"having a good time," as well as telling Plaintiff not to get
married or involved because "T've got plans for you." As
stated before, McKim and Elmes talked constantly about
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sex, paying for sex, women's behavior, and women's
anatorny. McKim told Plaintiff that his fype was petite
blondes with glasses, which Plaintiff asserts was directed at
her. Defendants also suggested that Plaintiff have plastic
surgery such as breast augmentation, Elmes talked about a
co-worker's wife, said she was fat, and had a fat "ass.”

These comments certainly could be labeled offensive,
inappropriate, crude, and not to be tolerated in the
workplace. However, such conduct would not seem fo rise

to the level of "atrocious," "extreme," "outrageous,” or’

"heyond all possible bounds of decency,” that an outrage
claim requires. See Wathen v.. General Electric Comp., 115
F.3d 400, 402 (6th Cir.1997). [FN6] The Court finds that the
facts here are not nearly so egregious as those in Brewer or
Akers v. Alvey, 338 F.3d 491 (6th Cir.2003). Plaintiff's

-allepations are more like those of Wathen than Brewer

because the comments by Elmes and McKim were sexual
jokes, comments, and innuendes, but they were not the
blatant physicaliy touching or requests for sex that occurred
in Brewer, [FNT]

FN6. In Wathen the Sixth Circuit held that sexual
innuendo and comments by supervisors were not
atrocious and atterly intolerable to be considered
HED under Kentucky law. 115 F.3d at 402,

¥N7, The Sixth Circuit recognized its holding in
Wathen, but the court felt that the explicit sexual
name calling, request for sex and physical touching
went far past "sexual jokes, comments and
innuendos.” Brewer, 15 S.W.3d at 7.

+6 The Court concludes that the allegations here constitute

“petty insulis, wnkind words and minor indignities” one
would not anticipate encountering in a work environment,
but they do not rise to the level of outrageous conduct. Also,
neither the duration nor the frequency of the alleged
behavior extend to that point that the case law would
recognize as creating otherwise relatively isolated incidents
actionable. See Smith, 227 F.Supp.2d at 685.

The Court will enter an Order consistent with this
Memorandum.
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ORDER
Defendants have moved for summary judgment on all of
Plaintiff's claims. For the reasons set out in its

Memorandum Opinion and being otherwise sufficiently
advised, ‘

IT IS HEREBY ORDERED that Defendants’ metion for
summary judgment is SUSTAINED and Pleaintiff's
complaint is DISMISSED WITH PREJUDICE.

This is a final order.
2004 WL 2595955 (W.D.Ky.)

Motions, Pleadings and Filings (Back to top)
« 3:03cv00277 (Docket) (May. 06, 2003)

END OF DOCUMENT
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STATEMENT OF THE CASE

1. PROCEDURAL EISTORY

Barl McKinney (McKinney) is a professional engineer, licensed in Kentucky as well as 48
other states, the District of Columbia and Puerto Rico. Many, if not all, of those licenses were
obtained by reciprocity. McKinney works from an office located in Lexington, KY.

The Kentﬁcky State Board of Licensure for Professional Engineers and Land Surveyors
(Board) brought an action pursuant to KRS 322.180, againsf McKinney alleging nine instances
of violations in his practice as a professional engineer.

The Hearing Officer, after a three day trial, issued a vlery detailed 78 page decision
finding McKinney guilty of five of the charges.

The Board accepted the Hearing Officer’s findings and revoked McKinney’s license. |

McKinney sought review before the Franklin Circuit Court, which upheld the Final
Order of the Board iﬁ its Opinion dated Septemiaer 17, 2003. |

McKinney appealed to the Court of Appeals which issued a unapimous opinion dated
April 22, 2005, affirming the opinion of the Franklin Circuit Court.

McKinney’s Motion for Discretionary Review to this Court, féllowed.

II. FACTS AND DISCUSSION
The version of KRS 322.180 in effect at the relevant times hereto, provided in part, that:
The board shall have the power to suspend, refuse fo renew, or- révoke the
registration of any registrant, reprimand, place on probation, or fine not to exceed
one thousand dollars ($1,000), any registrant who is found guilty by the board of:
(2} Any_...misoonduct in the practice of engineering or surveying..;

..(4) Violation of the code of professional practice and conduct which has been
adopted by the board.



part, as

The Code of Professional Practice & Conduct, referenced in KRS 322.180(4), provided 1n

follows:
201 KAR 18.140. Code of professional practice and conduct.

Section 1. The engineer or land surveyor shall conduct his practice in order to
protect the public health, safety, and welfare.

S.ection.z. The engineer or land surveyor shall issue public statements only in an
objective and truthful manner.

__Section 6. The engineer or land surveyor shall perform his services only in areas of
his competence.

Section 7. The engineer or land surveyor shall not affix his signature and/or seal
to any engineering or land surveying plan, plat, or document dealing with subject
matter in which he lacks competence by virtue of education or experience, nor to
any such plan, plat, or document not prepared by him or under his direct
supervisory control.

... Section 9. The professional engineer or land surveyor shall avoid conduct
likely to discredit or reflect unfavorably upon the dignity or honor of the
profession.

The terms “engincering” and the “practice of engineering” were defined, at that time, in

KRS 322.010(3) and (4) as follows:

(3) “Engineering” includes any service or creative work, the adequate
performance of which requires engineering education, training, and experience in
the application of special knowledge of the mathematical, physical, and

~ engineering sciences fo such services or creative work as consultation,

’

investigation, evaluation, planning, and design of engineering works and systems,
planning the use of land and waters, and the review of construction for the
purpose of assuring compliance with drawings and specifications; any of which
embraces such service or work either public or private, in connection with any
utilities, structures, certain buildings, building systems, machines, equipment,
processes, work systems or projects with which the public welfare or the
safeguarding of life, health or property is concerned, when such professional

Eal
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service requires the application of engineering principles and data. It does not
inchude the work ordinarily performed by persons who operate or maintain
machinery or equipment, such as locomotive, stationary, marine, or power plant
operators, not work embraced within the practice of land surveying;

(4) “Practice of engineering” includes all professional services included in
subsection (3) of this section, together with the negotiation or solicitation for
engineering work on any project in this state, regardless of whether the persons
engaged in this practice are residents of this state or have their principal office or
place of business in this state or any other state or counfry, and regardless of
whether they are performing one (1) or all of these duties, or whether they are
performing them in person or as the directing heads of offices or organizations.

In the Hearing Officer’s Findings of Fact and Conclusions of Law, the Hearing Officer

found McKinney guilty of the following::

Charge 1(a) and 1(b): Making untruthful statements on his National
Council of Examiners for Engineers & Surveyors (NCEES) annual renewals for
nine separate years (Finding No. 34 and Finding No. 49); and

Charge 2(a): Testifying untruthfully before the Nevada Board of

Professional Engineers and Land Surveyors in a disciplinary proceeding (Finding
No. 90); and

Charge 2(b): Making untruthful statements in applying for a license as an
electrical engineer in California (Finding No. 90); and

Charge 4: A second instance of testifying untruthfully before the Nevada

Board of Professional Engineers and Land Surveyors in a disciplinary proceeding
(Finding No. 106); and

Charge 3: Signing and sealing engineering plans without having reviewed
the plans first, during the period between 1993 and 1996 (Finding No. 157); and

_ Charge 9: Signing and sealing a plat of a survey of propérty in
Hopkinsville, K, despite having no license as a surveyor (Findings No. 198 and
199).



In the Hearing Officer’s Conclusions of Law, the Hearing Officer concluded that:

Charge 3 constituted a violation of Section 1 of the Code of Professional
Practice and Conduct (KRS 322.180(4) and 201 KAR 18:140), Duty to Protect
the Public Health, Safety, and Welfare; and

Charges 1(a), 1(b), 2(a), 2(b), and 4 constituted violations of Section 2
of the Code of Professional Practice and Conduct (KRS 322.1 80(4) and 201 KAR
18:140), Duty to Issue Public Statements in an Objective and Truthful
Manner; and

Charge 9 constituted a violation of Section 6 of the Code of Professional
Practice and Conduct (KRS 322.180(4) and 201 KAR 18:140), Duty to Perform
Services Only in Areas of Competence; and

Charges 1(a), 1(b), 5, and 9 constituted violation of Section 9 of the
Code of Professional Practice and Conduct (KRS 322.180(4) and 201 KAR
18:140), Duty to Avoid Conduct Likely to Discredit or Reflect Unfavorably
Upon the Dignity or Honor of the Profession; and

Charges 5 and 9 constituted a violation of KRS 322.180 (2), Misconduct
in the Practice of Engineering.

(Finding No. 31)

McKinney’s Motion for Discretionary Review essentially concentrates only on Charge 5,

that he signed and sealed engineering plans without having reviewed them first, as a violation of

KRS 322.180(2), Misconduct in the Practice of Engineering.

McKinney's contention is that since most of these plans involved in Charge 5 were for

projects located in other states, he has not practiced engineering in Kentucky and therefore the

Board has no right to discipline him. As authority, he relies primarily on the Kentucky Supreme

Court case of Union Underwear Company, Inc. v. Bamhart, 90 S.W. 3" 188 (Ky. 2001), a case
which denied an employee the right to sue in Kentucky, the defendant employer company
headquartered in Kentucky, when the employee had no connection with Kentucky, and the

conduct occurred in either Alabama or South Carolina.

4



As the Hearing Officer, the Franklin Circuit Court, and the Kentticky Court of Appeals
all found, Barnhart is easily distinguishable from the facts at hand; here, McKinney’s acts which
are the basis for the charges for which he was found guilty, all occurred within the boundaries of
Kentucky, with the exception of McKinney’s untruthful testimony in front of the Nevada Board.

The NCEES annual renewals on which McKinney was untruthful (Charges l{a) and
1(b)), were all executed in Kentucky (Findings No. 28, 31, 36, 39 42, and 45),

The application for the Cahforma Professional Engineer’s License on which McKinney
was untruthful (Charge 2(b)), was executed in Kentucky (Finding No. 79).

The signing and sealing of all the plans of Charge 5, occurred in Kentucky, and
approximately 6 - 14 projects of the projects involved in that plan stamping operation , were
Kentucky projects (Finding No. 133).

The plat of survey that McKinney unlawfully stamped and sealed, was of pi'operty in
Hopkinsville, KY. |

McKinpey, uniike the Appeliant in Barphart clearly has an .extensive presence in

Kentucky with regard to the proscﬁbed behavior, and the application of Barnhart is

inappropriate here.

Even if the facts of our case did not involve acts in the practice of engineering actually
occurring within the borders of our state, Barphart would still be of little application. To
support McKinney’s position, one would have to take a creative interpretation of the plain (

language of KRS 322.010(4).

McKinney would have the Court ignore the unambiguous language of that statute which

reads:



(4) “Practice of engineering” includes all professional services included in
subsection (3) of this section, together with the negotiation or solicitation for
engineering work on any project in this state, regardless of whether the persons
engaged in this practice are residents of this state or have their principal office or
place of business in this state or any other state or country, and regardless of
whether they are performing one (1) or all of these duties, or whether they are
performing them in person or as the directing heads of offices or organizations.

(emphasis added.)

The “Practice of engineering” includes all services which are identified in sub-section 3 of

KRS 322.010. In addition, the “Practice of Engineering” includes negotiation or solicitation for

engineering work, but only if the negotiation or solicitation for engineering work is for a project
in this state. The Jimitation of the phrase “for a project in this state”™ goes only to the instance of
one solicitating or negotiating for engineering work; the first part of the statute ié not modified by
that limitation.

Thus, the statute provides, in essence, as follows_: if one performs the service of
consulting, investigating, evaluating, planning and designj;:ag engineering works and systems
while he is physically present in this state, he would be practicing engineering regardless of
where the project is located. However, if the engineer was present in this state only for the
purpose of soliciting or negotiating for an engineering job to be performed in another state, he
would ndt be considered to be practiciné engineering in Kentucky. For example, an Indiana
engineering company who advertised in the Louisville Courier Journel newspaper for work in |
the state of Indiana, would not be subject to Kentucky’s regulatory Board for that action..

Additionally, as Movant also note{i, the rule of statutory construction as applied in
Barnhart was « to protect against “unintended clashes of the laws of the Commonwealth with the

laws of our sister states” . Here, the Board seeks only to deal with McKinney’s Kentucky



license for the proscribed behavior , and it is up to any other state, should they so decide, to bring
" their own actions on their own licensing concerns. No other state has jurisdiction over
McKinney's Kentucky license just as Kentucky has no jurisdictién over any other state’s

licensing authority. There is no way our decision will conflict with the laws of any other

jurisdiction. The justification for the approa‘ch to statutory construction delineated Barnhart 1
- missing from our set of facts. |

In our facts, McKinney stamped and sealed plans for projects both in and out of
Kentucky, without reviewing them and is therefore, under any interpretation of the statute, the
proper subject for discipline by the Board on that charge alone, in addition to the other charges
substantiated in the hearing.

The Ferrer v. MedaSTAT USA, LLC, 2004 WL 2595955 case attached as Appendix C to
Movant’s motion, is similarly distinguishable in that all of the conduct complained of in that
matter occurred outside of Kentucky, unlike the facts of our case.

Additionally, the Henriksen v. Jilinois Racing Boa;d, 688 N.E. 771 (1. App.1997) case
cited by Movant is also inappropriate. In Henriksen, the Illinois Racing Board originally
suspended Henriksen, a trainer/driver, denying him privileges at the Tilinois tracks, and
subsequently suspended him a second time when it appeared that he drove horses during the

* initial suspension period at tracks in other states. The Court found the second suspension to be
an improper extension of the Illinois Racing Board’s jurisdiction in that the [llinois Board’s
second suspension attempted to regulate Henriksen’s professional rights and privileges in other
states. In our facts, the Kentucky Board is not seeking to restrict McKinney from any

engineering activities in any other state, only Kentucky. While other states may choose to



discipline McKinney for his acts and omissions in their state, those decisions are solely up to
them.

Aside from the discussion hereinabove, the Court of Appeals in its opinion (Judge
Knopf’s Concurring Opinion) on this sﬁbject, noted that since this same matter had been fully
litigated between the same Parties in Earl F. Mckinney v. Kentucky State Board of Registration
for Professional Engineers and Laﬁd Survevors, No. 93-CA-001561-MR (Not~t0-be~Pub1ished
Opinion rendered June 24, 1994) (copy attached at Appendix A), McKinney is precluded from
re-litigating that matter. |

III. REASONS WHY THE JUDGMENT SHOULD NOT BE REVIEWED

This Court’s power to review a decision of the Court of Appeals is éertainly a matter of
judicial discretion, but Rule 76.20 provides that review \;viil occur onlty when there are special
reasons for it. Discretionary review is not intended to be simply an alternate form of appeal, but
requires some issue which transcends McKinney’s current plight.

McKiImey’s problems are parochial in nature, and that acceptance of this case will not
serve to develop any legal pﬂnciples that would have any general application to the legal system.

Unless the decision below is patently wrong and a manifest injustice would occur, the
decision of the Court of Appeals should be left intact; |

-Mi:Kinney would have the Court believe that the decision in and the reasoning behind
Barnhart entitie him to a' different result than he has received in the Court of Appeals because
most of his plan stamping work was on projects to be constructed out of state. McKinney's
position conveniently ignores the fact that all of his actions with regard to those plans, occurred

in Kentucky, and that some of those projects were for construction in Kentucky. His position




also ignores the findings of the other charges which clearl& arise out of actions taken in
Kent‘uckﬁ, and/or which constitute ethical misconduct, which_violate other rules of the
profession. |

For the variety of reasons discussed hereinabove, Barnhart does not apply. Here, the
Board seeks only to discipline acts which clearly fall within the statutory scheme, and with the
exception of the ethical violation of the untruthﬁﬂ testimony in a Nevéda disciplinary hearing,
those acts al] occurred within the boundaries of Kentucky. It is submitted that there is no issue
to clarify.

CONCLUSION
Based on the foregoing, the Kentucky State Board of Liceﬁsure for Professional

Engineers and Land Surveyors requests that the Motion for Discretionary Review be denied.

Respectfully submitied, on this the 30" day of August 2005,

JONATHAN DORAN BUCKLEY, GENERAL COUNSEL
KENTUCKY STATE BOARD OF LICENSURE FOR
PROFESSIONAL ENGINEERS & LAND SURVEYORS
160 Democrat Road, Frankfort, KY 40601
(502)573-2680//Fax (502)573-66871

TTORNEY FOR RESPONDENT




RENDERED: June 24, 1994; 2:00 p.m.
NOT TO BE PUBLISHED
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EARL F. McKINNEY, P.E. . APPELLANT

v. APPEAL FROM FRANKLIN CIRCUIT COURT
: HONORABLE ROGER CRITTENDEN, JUDGE
ACTION NO. 93-CI-~000426

KENTUCKY STATE BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS AND LAND '
SURVEYORS ' ‘ APPELLEE

OPINION
AFFIRMING and REMANDING
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BEFORE: EMBERTON, HUDDLESTON and JOHNSTONE, Judges.

EMBERTON, JUDGE. This is an appeal from an order of the trial
court denying a motion of the appellant, Earl F. McKirin.ey, P.E., .
to enj-oin' the ap;t_)ellee, Kentucky State Board of Registration for
Professional Engineers and Land Surveyors (The Board), from
initiating a professional licensing disciplinary proceeding

against him. KRS 322.180; KRS 322.010(3)(4).

APPENDIX A




The Supreme Court of Kentucky overruled an ordér froﬁ a
panel of this court upholding the trial court's denial of a
motion for interlocutory relief. 1In its ruliﬂg, that'court
granted the appellant's motion for a stay in the proceedings
below -- pursuant to CR 76.33 —- and remanded the action to this
court for "a hearing on. the merits.”

on appeal, the issues are (1) . whether the Board lacks
the statutory authority, as well as the subject matter
jurisdiction, to discipline the appellant with respect to the
alleged violations; and (2) if it has the requisite authority,
does it violate the appellant's rights under the Privileges and
Immunity ciause of the United States Constitution. We affirm the
order of the trial court and remand this éction to it.

Here, the ﬁoard instituted a disciplinary complaint
against the appellant -for violations relating to his "practice of
‘engineering." The appellant has an engineering license in this
state as well as in forty-eight other states and the District of
Columbia. The Board sought to revoke his license, alleging that
he had practiced "plan stamping," or applying an engineer's
Signature and seal to a plan whiéh was not prepared by him, or
under his direct supervision or control without following
specific rules for ceitifying such plans and designs.

In response, the appellént requestéd the Board's
hearing officer to dismiss the complaint. That request was
denied. As a result, ﬁa filed this action, seeking to enjoin the

Board from proceeding with a disciplinary action against him.



The trial court deniéd his regquest for an injunction, ruling that
the appellant had failed to demonstrate that he would suffer
irreparable harm if ﬁhe hearing were, in fact, held. After
filing the reqgquired notibe_of appeal, the appellant sought
interlocutory relief pursuant to CR 65.08. The request was
denied by the trial court. A panel of this court denied his
motion for interlogutory relief, ruling that the trial court did
not abuse its discretion in denying his motion for a temporary
injunétian.
- The appellant filed a CR 65.09 motion wiﬁh the Supreme
Court of Kentucky seeking to vacate the order of the Court of
Appeals. At a hearing hgld before the Supreme Court, the Board
conceded that the appellant would suffer irreparable harm if the
discipliﬁary procéeaing went forward and if it were subsequently
determined that the Board lacked the requisite ju;isdiction to'
discipline him.

In granting the appellant's motion for a stay, the
Supreme Court noted, in apparent dicta, that:

« « « [T}he substantive legal arguments

presented on behalf of the movant have

sufficient validity so as to give rise to a

reasonable possibility of success on appeal.
The court granted the stay and remanded the action to a panel of
this court for a hearing on the mérits; .

Iﬁitially, the appellant argues that the Board lacks
statutory authority; as well as subject matter jurisdiction, to
initiate any discipiine proceeding against him for allegedly

violating the Board's own policiés and procedures with respect to

(4




engineé;ing projects outside the state of Kentucky. In effect,
he -argues that under existing statutes, the Board had neither the
power ﬁor the authority to regulate his practice as to a project
outsidé the state.

Conversely, the Board argues that under-qommon
gstatutory cénstruction -~ as well as grammatical construction of'
the sﬁaﬁutes -- it had both the right and the obligation'to
regulate the appellant's professional‘activities even if it
related to projects outside Kentuéky. At the time this appeal
was brought before the Supreme Court of Kentucky, all the
existing charges against the éppe}lant were dropped excé?t those
relating to jiolations of S8ections 1, 7, and 9, of the Board's
Code of Practice and Proceﬁure.

As anAadministrative agency, the Board's power and
jurisdiction are limited to that specifically granted to it by

statute. Kerr v. Kehtucky State Board of Registration for

Profesgional Engineers and Land Surveyors, Ky. App., 797'S.W.2d
714 (1990). And, any exercise of authority by an administrative

agency must be confined to the specific language of the statute.

Curtis v. Belden Electronic Wire and Cable, Ky. App., 760 S.W.2d
97 (1988). ’

KRS 322.180 sets out the specific disciplinary
authority granted to the Board. It provides, in part, that:

The board shall have the power to suspend,
refuse to renew, or revoke the registration
of any registrant, reprimand, place on
probation, or fine not to exceed one thousand

dollars ($1,000), any registrant who is found
guilty by the board of:



(2) Any gross negligence, incompétence or
misconduct in the practice of engineering or
surveying; {or]

{4) Viclation of the code of professional
practice and conduct which has been adopted
by the board.

KRS 322.010(3)(4) defines both "engineering" and "the
practice of engineering,” as follows:

(3) “Engineering" includes any service or
creative work, the adeguate performance of
which requires engineering education,
training, and experience in the application
of special knowledge of the mathematical,
physical, and engineering sciences to such
services or creative work as consultation,
investigation, evaluation, planning and
design of engineering works and systems,
including engineering works and systems which
involve earth materials, water, other
liquids, and gases, planning the use of land
and waters, and the review of construction
for the purpose of assuring compliance with
drawings and specifications; any of which
embraces such service or work either public
or private, in connection with any utilities,
structures, certain buildings, building

- systems, machines, equipment, processes, work

" systems, or projects with which the public
welfare of the safequarding of life, health,

" or property is concerned, when such
professional service reguires the application
of engineering principles and data. It does
not include the work ordinarily performed by
persons who operate or maintain machinery or
equipment, such as locomotive, stationary,
marine, or power plant operators, nor work
embraced within the practice of land
surveying. ' '

(4) "Practice of engineering” includes all
professional services included in subsection
(3) of this section, together with the
negotiation or solicitation for engineering
work on any project in this state, regardless
of whether the persons engaged in that
practice are residents of this state or have
their principal office or.place of business
“in this state or any other state or country,




and regardless of whether they are performing
one (1) or all of these duties, or whether
they are performing them in person or as the
directing heads of offices or organizations.

In constiuing the language of a statute, words are to

be given their usual, ordinary, and everyday meaning. Gateway

Construction Company v. Wallbaum, Ky., 356 S.W.2d 247 (1861).

Here, the appellant argues that if the words in KRS 322.180 and
KRS 322.010(3)(4) are to be given their usual, ordinary and
everyday meanings, it is clear that the Board's authority is only
over projeéts located within the state of Kentucky.

Specifically, he argues that the language contained in
Section 4 of KRS 322.019 referring to'"any‘projéct in this
state. . ." iimits the scope of the Board's authority to monitor
engineering practices fo these ﬁrojects located within the state.
Otﬁerwise, he argues, the following language in Secﬁion 4,
language referring to an engineer's residence, the location of
his office:as well as the performance of his engineering duties,
would be superfluous. 1In effect, he aréues that a court cannot

construe a statute so as to lead to an absurd or unreasonable

conclﬁsion. Kentucky Mountain Coal Co. v. Witt, Ky., 358 8.W.2d
517 (1962). | | |

In contraét, the Board maintains that Section 3 of KRS
322.010 is all inclusive aﬁd refers to any engineering'pfojecﬁ
both within and withéut the state. Furthermore, it argues that
the language of Section 4 referring to "any project in this

state” limits the Board's regulatory power only in the area of

soplicitation or negotiation for engineering work to projects



located within this state. Consequeﬁtly, it argues that it has
the requisite'jurisdiction_over the appellant's activities in
allegedly "plan stamping" prototype plans designed for projects
in otﬁer states. We agree. |

Clearly sectiqn {3} of KRS 322.010 is all-inclusive,
defining "engineering" as "any service of creative work, "
including theA"planning and design of engineering works and
syStems.“ That section of the statute is not qualified or
modified by the language, "any project in this state."
Conversely, the language in section (4), as written and as
constructed grammatically, clearly refers only to the negotiation
or solicitation aspect of engineéring work; any other type of
engineering practice -- whether it involves a project_within'thé
state or outside it -- ié clearly subject to the rules and
'regulgtions of the Board.

And the language following this language is not
superflhous under this statutory construction: it simply states
that if an engineer engages in either negotiation or solicitation
for engineering work involving a project in this state,
regardless of his or her place of residence‘or‘Qrincipal‘office;
he or she is subject tq,the Board's authority and discibline.

Although the appellant argﬁes that such a construction
of KRS 322.020 would unduly burden his right to practice his
profession, and,ztherefore, viblété his rights under the
.Priviléges and Immunities clause_of the United States

Constitution, we disagree.



States can exercise their poiice power in matters
affecting the safety, welfare, comforts and conveniences of their

citizens. Robbins v. Taxing Dist. of Shelby County, Tenn., 120

U.8. 489, 7 $.Ct. 592, 30 L.Ed. 694 (1887). And, states have the

authority to regulate occupations and professions where the

safety and welfare of the public are concerned. Great Atlantic &

Pacific Tea Co. v. Grosjean, 301 U.S. 412, 57 §.Ct. 772, 81 L.Ed.
1193 (1937). Thefefore, even if the appellant was approving only
projects located outside the staﬁe, if such appréval involved
unsafe projects, Kentucky has an obligation to protect not only
its citizens, but to prevent unsafe actions by its citizens, if
such actions affect out-of-state citizens.

Accordingly, we hold that under the language of KRS
322,080 and KRS 322.010(3)(4), the Board has the .authority to
initiate a disciplinary actibn against the appellant for his
practice of engineering as it related to projects outside the
state of Kentucky. We affirm the circuit court order denying the’
motion for a permanent injunction, and remand this action to the
circuit court with directions that it be dismissed. |

JOHNSTONE, JUDGE, CONCURS.

HUDDLESTON, JUDGE, CONCURS BY SEPARATE OPINION.

HUDDLESTON, JUDGE, CONCURRING. I concur in the result
reached by the Court. I write separately simply to give voice to
the reasoning underlying my decision to affirm the circuit court.

The issue in this case is a simple one: Does a

Kentucky regulatory board have the authority to regulate and



discipliﬁe a professional engineer who is licensed in this state
and who maintains his offica here where the work that he does
impacts residents of other states, but not residents of Kentucky?
| It has long been acknowledged in the criminal law that
if one fires a bullet in Kentucky and kills of injures another
across the border in a neighboring state, he can be prosecuted in
either state. 1In the civil arena, an act which is done in one
state, but which impacts those in ancther state is surely subject
to regulation by both:states.

Can it be seriously argued that a Kentucky testing
laboratory which only examines substances from other states and,
in turn, sends the results to the other states cannot be
requlated in Kentucky? What about a Kentu;ky food processor or
drug manufacturer whose entire output'is shipped elsewhere? Is
Kentucky precluded from régﬁlating the activities of such a
company? Common sense dictates that the answer in each case must
be "No." |

I agree with the Court and with the trial court that
the Kantucky State Board of Reglstratlon for Professmonal
Englneers and Land Surveyors may proceed against McKinney for a
violation of its rules and regulations and may discipline him if

he is found to have violated them.

ATTORNEY FOR APPELLANT: ATTORNEY FOR APPELLEE;_

Robert I.. Abell . B. R. salyer o
Lexington, Kentucky Morehead, Kentucky
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BEFORE THE STATE OF NEVADA

BOARD OF REGISTERED PROFESSIONAL ENGINEERS & LAND SURVEYORS

IN THE MATTER OF
AMENDED

- EARL F. MCKINNEY, - " DECISION AND ORDER

A MECHANICAL ENGINEER,

REGISTRATION NUMBER 4436.
/

The above mattér camé on regularly for hearing before the Nevada State
Board of Professional Engmeers and Land Surveycrs (" State Board") on Friday,
January 17, 1997, in Reno, Nevada. The State Board was represented by Bruce
Robb of the firm of Robison, Belaustegui, Robb & Sharp. Earl F. McKinney was
personally present and represented by William P. Curran, his Nevada counsel, and
Robert L. Abell; his Kentucky cdunset. Wifnesses having béen sworn, testimony
heard, and evidence having been introduced, the matter was submitted to the
Board for decision, and the Board, after due consideration, did find and deci&e as
follows:

1. Earl F. McKinney is registered as a mechanical engineer in the State of
Nevada under registration number 4436.

2. In September, 1995, Mr. McK}nney stamped and signed a set of
drawings for an 800 square foot food court méli Sharro restaurant to be |
constructed for Meadowood Mall in Reno, Nevada. The drawings s*tarhped and
signed by Mr. McKinnéy included one (1) drawing (ME-1} for 200 amp electrical
service. Mr. MceKinney is not licensed as an é{eo‘crical engineer in the State of ‘

Nevada.
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3.0 On lNovember 20, 1995, the State Board recetved a complaint against
Mr. McKinney from the Community Development Department for the C:ty of Reno(

| 4.  On January 31, 1996, a formal disciplinary complaint was filed
against Mr. McKinney by Jerry Higgins, the Executive Director of the State Board,
requesting that Mf.‘McK'inney’s re;gistration in the State of Nevada be suspended,
revoked or'_thét he be otherwise disciplined.

5. On January 17, 1997, a formal disciplinary hearing was held on the
complaint. Individuals testifying at the disciplinary hearing Were respondent Earl
F. McKinney, Michael R. Mitcheil, chief buildiln-g official for the City of Reho, and
Rick Gottschiing, pl_ans examiner for the City of Reno.

6. During the course of the hearing, Mr. Mitchell testified that the plans
were brought to his attention by his staff because the electncal drawmgs were
improperly stamped by Mr. McKinney rather than by a Nevada registered, electrica\.
engineer.

7. Dufing the course of the hearing, Mr. Gottschling testified that he
noticed that the elebtricél drawing was improperly stamped and informed Mr.
Mitchell of this fact. Mr. Gottschiing further testified that he was concerned

because Mr. McKinney’s signature covered and obscured the branch of discipline

on his stamp.

8. During the course of his testimony, Mr. McKinney admitted that he
improperly stamped and signed the ane (1) plan involving electrical engineering and
that he should not have é.tarhped or signed plans.oufside of his discipline of
mechanical engineering. Mr. McKihney fﬁrth_er testified that his stamping error

was in part caused by the fact that he is registered as an Electrical Engineer in

»
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numerous other states which do allow him to stamp electrical drawings and
because he had submitted electrical drawings for similar Sbarro restaurants in
many of these other states in the past.

a. The community Development Department of the City of Reno, without
notice to Mr. McKinney, issued buii_ding-permits to a contractor using Mr. -
McKinney's complete set of plans, including the electrical drawing without changes |
or re\-risions. ,

10. Mr. McKinney was given no notice of possible violation of other
opportunit.y to rectify the erroneous submittal of the eléctrical plan (ME-1) prior to
the commencement of the disciplinary proceedings.

11. During the course of his testimony, Mr. McKinney testified that he
stamped the electrical drawing in the same manner as he stamped all of his
dra_wings. Mr. McKinney produced copies of pia,ns.which he had stamped in a
similar fashion prior to the date of thé stamping of the Sbarro restaurant project.

12.  Mr. McKinney candidly admitted that he improperly stamped and
sighed the plan involving electrical engineering and that he should not have
stamped or signed plans outside of his discipline of mechanical engineering.

13. The evidence is undisputed that Mr. McKinney stamped and signed
one {1) electrical plan (ME-1} on fhe Meadowood Mall Sbarro restaurant project
that inﬁolved electri‘cai engineéring.

14, Mr. M_cKinr‘;ey’s conduct in stamping and signing plans outside of his
discipline is in violation of NRS 62-5.230'(5) which provides as follows:

| Each sheet of plans brepared in the course of the practice

of a particular discipline of professional engineering that
is submitted to a public agency must be stamped, dated
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and signed by a professional engineer qualified to
prac*t.ice in thg discipline of grofessionat engineering that (
was involved in the preparation of that sheet.

15. * Mr. McKinney’s“ conduct in stamping and signing plans outside of his .
discipline and submitting it to the City of Reno constitutes sufficient grounds for
the imposition of discipline by the State -Board pursuant to NRS 625.410(5).

16. Mr. McKinney was previously disciplined by this Board on March 29,
1991, based upon disciplined imposed upon Mr. McKinney .by the Texas State
Board of Registration of Professional Engineers. '

THEREFORE, ON MOTION DULY MADE, SECONDED AND UNANIMOUSLY
PASSED, IT IS HEREBY ORDERED that: “

1. Mr. McKinney’'s Iicense to practice mechanical engineering in the
State of Nevada is suspended for two years. The suspension is stayed.

2. Mr. McKinney is placed on probation for two years commenciné on (
March 15, 1997. Mr. McKinney’s successful completion of his probation is
expres-siy conditioned upon his full compliance with the following conditions of
probation. If Mr. McKinney fails to cbmply with the terms of probation or with this
order, the Board may lift the stay, and Mr. McKinney’s registration shall be
immediately suspended for two years from the‘ date of the lifting of the stay:

a. Mr. McKinney shall comply with the standards of practice of .

professional engineering in the State of Nevada.

b. Mr. McKinney shall submit quarterly reports to the Executive Director

- of the Board setting forth the nature and scope of the work performed by him in

the State of Nevada during the term of his probation. The reports shall set forth in
detail the nature of the Nevada projects, all reférence numbers assigned to the

it
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projects by governmental entities, and all rejections by governmental entities
together with an explanation of the corrections required before governmental
entities approved the submittat, |

The quarterly reports shall be submitted to the Executive Director of this

Board withih fifteen days of the expiration of each quarter. Accordingly, the

reports must be received by the Executive Director on or before June 15,

‘September 15, December 15 and March 15 of each successive year. The first

guarterly report is due June 15, 1997.

c. The Board may order that Mr. McKinney’s projects located in the
State of Nevada be reviewed by a mechanical engineer appointed for that purpose
by the Board. Cos‘t of the reviews will be borne by Mr. McKinney.

3. Mr. McKinney is asseéssed the cost of these proceedings in the

- amount of $8,845.68 which shall be paid in monthly instaliments of $1,000.00

commencing on July 1, 1997 and continuing on the 1st day of each successive
month until paid in full,

4, The imposition of the discipline set forth in this Decision does nbt fimit
the powers of the State of Nevada Board of Registered Professional Engineers and
Land Surveyors to impose further discipline upon Mr. McKinney on matters not yet
presented to the Board, if any.

DATED: This 48 day of July, 1997.

STATE OF NEVADA BOARD OF REGISTERED
- PROFESSIONAL ENGINEERS AND LAND SURVEYORS

BY//M% /{’

WILLIAM R. PETTY

CHAIRMAN FIWPDATAICLENTI4036. 001 \P-1 STAME DEC
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BEFORE THE STATE OF NEVADA

BOARD OF REGISTERED PROFESSIONAL ENGINEERS AND LAND SURVEYORS

IN- THE MATTER OF

EARL F. MCKINNEY, ‘ DECISION AND ORDER
[“2"" .f‘” §fuu§'§-:— ‘ﬁl:ga

5t

“‘T‘

A REGISTERED MECHANICAL ENGINEER] CERTIFY THIS TC ,
' EXACT C.,Or‘f’ Cr THE ORI

REGISTRATION NUMBER 4436. Yy

3 T OFFIGER DATE

The above matter came on regularly for hearing before
the State of Nevada Board of Registered Professional Engineers
and Land Surveyors on Friday, March 15, 1991, in Reno, Nevadé.
The State of Nevada Board of Registered Professional Engineers

and Land Surveyors was represented by Bruce Robb of the firm of

Robison, Belaustegui, Robb & Sharp. Mr. McKinney did not appear

and was not represented by counsel. Evidence was introduced and

the matter was submnitted to the Board for decision, and the
Board, éfter due consideratioﬁ, does now f£ind and decide as
follows:

1.. Earl F. McKinney is registered as a mechanical
engirieer in the Stéte of Nevada under registration number 4436.

2. Barl F. McKinney is registered as a professional
engineer in the State of Texas having Texas registration number
41742.

3. On December 20, 1989, the Texas State Board of
Registration of Professional Engineers executed a final ordeﬁA
Wﬁich provided as follows: |

"It is therefore ordered that the engineering

registration of Earl F. McKinney, Jr., P.E.,
number 41742 be, and hereby is, suspended for
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a period of three years, the suspension to be

probated for a term of three years, on : :
condition that any vioclations of the (
Engineering Practice Act which have been-

found in this contested case, if committed -

again during the above term of years and

subsequent to the rendition of a final order

in this cause, will be grounds for revocation

of probation, at which time Respondent's

license may be fully suspended, and the

Respondent be prohibited from practicing

engineering in this State for the full period
initially assessed.™

4. The Texas Board's action was based upon findings
that (1) Mr. McKinney affixed his signature on documents on whidh
he was not gqualified to form a dependable Judgment; (2) Mr.
McKinney performed aéts which were fraudulent, deceitful or
misleading; (3) Mr. McKinney ﬁiolated his duty té be personélly

and professionally responsible for the care, custody, control and

engineering by unlicensed individuals; (5) Mr. McKinney violated

use of his engineer seal; (4) Mr. McKinney was guilty of "plan

stamping” and contributed to the unauthorized practice of

the Texas Engineering Practice Act's prohibition against the use
of signature reproductions; (6) Mr. McKinney failed to exercise
reasonable care to prevent his partners, associates and employees
from”contact which violated the provisions of the Texas
Engineering Practiceée Act; and (7) Mr. McKinney engaged in conduct
that discreditéd or teﬁded to discredit the profession of
engineering.
| 5. NRS 625.410(6) provides as follows:

"The board may take disciplinary action

against any registrant for any of the

following reasons: ' )

Revocation or suspension of the registrant's (

certificate or license to practice in any
other jurisdiction for any of the reasons
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enumerated in this section.®

6. The findings made by the Texas Board set forth

sufficient reasons for the imposition of discipline by this

Board.

THEREFORE; and motion duly made, seconded and ?assed by
unanimous vote; IT IS8 HEREEY ORDERED that:

1. Mr. McKinney is fined the sum of $500.00 which sum
musﬁ be paid on or before May 15, 1991.

2. Mr. McKinney's registration as a mechanical
engineer in the State of Nevada is placed oﬁ probation for a
period equai to the probation imposed by the State of Texas.

3. During the period of probation, Mr. McKinney is to
advise the executive director of this Board in writing before
undertaking any project invelving machagical'engineering in the
State of Nevada. The written notice to be provided to the
executive director shall set forth in great detail the following:

(a) The name of the client;

(b) The name of the project;

(c) The location of the project;

(d) The type and scope of the work involved;

(e) The size of the project; and

(£) The amount of the.fee to be paid to Mr. McKinney.

4. Following receipt of the written notification from
Mr. McKinney, this Board may require that the engineering work to
be performed by Mr. McKinney be combleted under the supervision
of an independent méchanical enyyineer selected by the Board. The
cést of such supervision shall be borne by Mr. McKinney.

5. Mr. McKinney's compliance with the terms of




1
2
3
4
5
6
7
8
9

10
11
12
i3
=N 14
15
16
i7
18
19
20
21
Re
R3
24
25
26
27

ROBISON,
LAUSTEGUI,

B AND SHARP
ROFESSIOMAL
SRPORATION
RMEYS AT LAW
ASHINGTON ST,
MNEVADA 85503
"ELEPHONE

2) 329-31514

probation imposed by the State of Texas and by this Board is a
condition precedent to his satisfactory completion of his '<n
probation. |

6. Any violation of the terms of this Order will
result. in the prosecﬁtion.of further disciplinary action against
Mr. McKinney which cou;d result in the suspension or revocation
of his registration as a mechanical engineer in the State of
Nevada. |

7.  The imposition of the discipline set forth in this
decision dbes not limit the powers of the State of Nevada Board
of Registered Professional Engineers and Land Surveyors from
imposing further discipline upon Mr. McKinney on matters not yet
presented to the Board.

DATED:. This_jigz?day of March, 1991.

r STATE OF NEVADA BOARD OF

REGISTERED PROFESSIONAL
ENGINEERS AND LAND SURVEYORS

sy L o /@é@a

“~—LEGRGE W. BALL, JR,

Chairman




